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PREFACE. 


Ti h r.nher stwngo thai there is no work on the Law and 
Practice relating to Yondors and Purchasers of Immovable 
Property in India. This, however, may bo accounted for by the 
fact that many in the profession have no time to spare and few 
w’illlakctho trouble to collect the precedents into one point of 
view from “ the wildornoss of single instances” — ^the Case-law 
of India. 

The plan and purpose of the treatise is to fill up this gap 
among tire text-books on Indian Law. It is not meant to he 
anything more ihan a compilation for those who want to have 
a general insight into tho Principles of the Law of Ecal Pro- 
perty so far as they concern tho law and practice relating to 
Yondors and Purchasers. The author’s principal aim has been 
to produce such a practical book as may be of use to law stu- 
dents and noviciates in the profession as well as to land-owners, 
capitalists and managers of zamindfipries, who have constantly 
to deal in the sale, purchase or mortgage of estates and in- 
terasts in immovable property. To obviate orroi-s and 
imperfections in tho exposition of the principles of the law on 
tho subject, tho author has used tho ipsessima verba of the yari- 
ons learned judges who decided the cases to which reference is 
made, and has further given abstracts of a few of the loading 
English cases on oonvoyanoing and equity for tho convenienee 
of readers. In addition to Indian cases, some decisions by the 
Prity Council and the House of Lords have been given to en- 
able the reader to realise the extent to which tho principles of 
English law and equity have been applied and adopted in tho 
determination of Indian cases. 

The comprehensive genius of Mr. Whitley Stokes has com- 
pressed the Law as to Sales of Immovable Property within 
the compass of nine or ten sections of the Transfer of Property 
Act> 1888 . However invaliahle the sectiong may be as 



aulhoritativc tMUUii'iulious of somo li‘ml pniu'iplo-, i!nn <i » ‘n > 
consiifuto the whole lawoiithcsui/jeo! : !i Jit jUMeli.-il i 'iji. ih *ei 
in Court and Oil!! mhoi' will >lenv liii' fwiMK ut tr> e\ inn'ii'i’ of 
the en'iclmont. The main pro\bion, ofih' Imoo n 
referred to or enibodie I in the uetr, while a i’('|tr‘n ot ilu- w’loh, 
Act with the author’s iinnotiitioiishiis heeti .idih'd .t« .lii .ijipei I's 

For the omirwam and ervois in the eseeulioii. lie wiher 
‘‘ throws bimsolf upon th(‘ eaudoiir of t he liMi'iied ,iuii Hherul 
profession to wliioh he lui*^ lire honour to helone," Tiie Mihj* et 
was an extensive one, ami rtspiired far tjiv.Uer luliMJts (hin tlie 
author can hiy oLiitu to, to treat it in an exh;iu«(iive in.iiiner ; 
hut if he shall have succeeded in dtduo jiMiee to fho superior 
abilities of the eminent Imluin Judjfort whoso munoi appoar al- 
most in every page, ho shall in aoine inoasuro have .ittaiueil tlie 
object of his wishes. Whether Ihe author is dooeivod in his «.\- 
poctatlons as to the utility atid iieoossiiy of such a work or tis 
ti) his own capacity in undertaking it, he niusl. leave iJte iui|t!tr> 
tial public to judge ; but in submitting it for tho indulgent 
support of lawyers and laymen, the reader need hardly he as- 
sured that the a\ithor has boon iictuiilud by a sincere dosiro ibat 
it may prove useful to both, and that whatovor its dofcefcs and 
demerits may bo, neither time nor ironblo has boon sparwl to 
make tbe book as comploto in its kind as the present state of 
Indian case-law allowed. 

The writer’s obligations to various authors for assistinmi} 
derived from their khoiws are acknowledged In the foot-iioU's. 
The imder’s attention isdravra to the head-notes of every page. 
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i \ Miii'iiii) t, i} )% ippronM iulo»' to u h na mh ?age« 

I luhi 'r Till! rut Lotj* <f ii} | uni <! f^MsincT^ cannot on 
inipcvhcd M. *. *^36 

FiLMnni 1 3 —Of ^AI^s PttioH ro \\i> rr^msa AnACHMEM.-- 
]] Teot of UtJchme t beioic pni ’•mmi*— \ tu dcleat cxecu* 
tnni'^vii ’ ifxi 5s unit msutu»n and not uoloud) » on’--* 

^ 1< bfn i^Udnniit Ti insftn frolnlnttird only ifter nltul- 
mnnt — Pin itc ahoiafi n pi mli!iratti<linini<, \itih tin? (On^ait 
of the jiKljrni ntdfdito -Sit P P i.i,nk on ^tticlimfnt- 
Ainnnl Mf P I'tif y J UuPin Shtw^ (P V ) — Vhnuinm oi pio 
port> wbik nndu ttt iclimont, touUHo iml < ijullo of tonfirma 
ti >n — \1n*n itmn ( ‘ )tt i h< <1 piopi li'i null a nl % onl is tl o 

M iohinaj ne htors and tk u u p < *.♦ ntatn m title -—St i 27d, 

Act XiV of iS82— Saks atl uhnn nt — nceiluiciit of 

atkdiment %fndoi, a fruul — \aiunt‘iiy silc ot atticl si 
pjopeity of . •• 337'— Sl-L 

^^iscinK U'-O’p Auk atio^s PfMHNTi Lurj— .Ibe Hotnaa law an tr 
alien itioiia p^tuleak lite^Panhutf hte mhil tHn>04etur^*^Eft<^(it 
of the mivim — C Ivks J , on Its j 3 unafens%— Pnitluse pending liti" 
g<iiion — Ttue doctrme la io h» p$ndens mtie nh ingor om- 
not aiad hnn^iolf of tJio o1 the do<ti ne— Act VI <»f 
«cc 32 "• fioui hen oi 4 lUansed Alubam* 

madun — Zrw;^c«(^ew<» wlnw m»>piAmihh -Koptmh 0 /mii<hr Ghosc, 

% Fukhand Murif —Sir Hu hanl OmUt on Iih jm ndem — tU'iC law 
m purohasa p$ndmd 0 hte^?Utkoi hspinfkne -*Pontitt\, J » on 
lapd)i4a«a***Mortg»|a ide -Cuumnghiuuil 

rtirolia^a from a Muhammadan widow puulutg a mit, 
agamsthoiby Im hnslund's nepluH for rooovefy of the pto*' 
party sold \ •— Kilo t </l punlu«e dmmg 

4 pm il— Condition against alienation . U2-333# 

SteoTO.? 15— Or SAiiRs or Eomr oi RKomrciro^ — Eij^mtv ot Ke 
toiption may b© assigned by pri\ uto contnvet, or attached and* 
sold m eteoution by a creditor otkr than a mortgagee.^ 
C^kzfm l?iw— injii^nction to stay mh 
of equity o! redemption by mortgagee*.^ of Mr, 

dnsiWft Nomah the itejimotimi ^SMu v 


H i 


d| «l rttd««!iptioii hy ftwt; 
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tlie equity of ivdemituu of put of in (^tiir uu<]tr nt)itga:ie — T* 
The Midraa High Couit cn tquity bom smpius pigment — 
'H(imiha)i yr^Rm — Pobitioi* of a pni hisor of £(juity oi u lonin 
iion With notice of subsequent incimibirtni os — rmcltisji <4 an 
equity of leJemptirvn bound to pay the u oif » moncy.—^mien* 
del of equity o£ rcdoiuption — Pui<inc nun < nmot bn c] et« ^ 
by the assignee of a puicliaser ♦"'f 1 ivt 1 1 n c" ecutu u oi iiioit- 
gage deciec against otie morbjagoi ainuc .boladiK* 

under Act lY of 1882. 3 “^ 

Ejection IG —Of Sales or Reversions, ItioiiTb oi Eniry &c — r/iiier 
the Homan law, even tiio chance of gam may be sola, the hope of 
a succession or the oast of a net— Englibh law is to sale of levc’ 
sions— Sugden on sales by expectant lieir^- Act IV of 1882 on 
s lies of expectances.— Sale of anunor’s Expectancy by a Ouitr- 
duu.— Necessity justiiying the same must be proved by the 
pmchaser.— The doctrine of a subsequently acquired intcpc«*t 
feeding the e‘=«tDppeI does not apply to Hindu convey anctes —Pur- 
chaser’s iisk in buying contingcnoies -Equity mends ho man 
bargain.— A reveision subject totk life estate of a Hitidu i 
may be assigned.— Phear it , oh sales of expc t mcics.— The i ivy 
Council’s on sales by a pei*son not in poisc'* ion —Bombay 
High Court cn sales of reversion or light of entry Su)aj \ i 
Sale of right of entry by a Hindu in Ponihay.- - 
Adanihhm v. AfmiiA/.— Purchase without consideration fiom m* 
dors not in pos^^essioii -Champcity— Sale by tfie Offuml AbSJgrue 
if leveisionaiy or rontmgent interests of mpohrnts in the Piesi- 
dency-Town^. mi *i. m. mi 


OIIAPTKR V 

TRM’SlEfSOr WAQFOR DEBIiaRa PKomiTY. 

iteaning of ^—Meaning of of endoW'' 

tueni— Gift oi devise of property subject to a trust In favour 
of m idol— Sebait’s power of alienation.— Colorable dedica- 
tion to an idol— S'lolitious eadowmeni— Sate of property 
subject to trust In favour of m idot-^As a rule, rdigjous endow- 
ments are not ftlienabte.--*ifamyoJn v, <7^Mi^o5waw.*^Nonijnal 
debiatter,— Alienation of property In idolte name.— 369, 
3e^/0 % Komwaflf ( P. 0.),— Privy Council on the 

eseentiate of an endowment and on beiilmi purohw fn JdaPi 
hanie,— The Calcutta Hlghi Court on tiie eesentiala of a 
estate, --Sow f# aljenahte to ^ 



T\i.Ln VUMI NF^ 


a i' 


{K 1 till vliM V I’kl - SiV b\ i Mnimtil •— ^eia.i V 

^ piMuijf df^hiiiki i nd -<oant toa^imam «iiul Iih 

di*- Mjle iiou f* nbf'ndjl - A^-MS^umt ut of dtlmttci Inid 
nniimnia^to ('Ininpnty* — pi un tiff sum Uf to set a^de a •-ale 
ot debnM m pM>p<rt\» iiiiU't uiu ekir evitieiue ot endo\\ment — 

PoMoi''- i[ t St ]( <}t.— A o/h/'</ ♦ /)? AV// /iV»?M l^am chmJtv^ 

(p( h\ tuhoi as but —(V* ,itt(»n rf kases oi Z74 

tlein ifi' \ ‘■uli t.- Patrii-cr! mis liv x Helunt ■«'hf ii 

X \b 1 - \ *1*4 nuent io int t p itiu Um e t inuut be spicifuallv 
enfojMd i Seb ut t»r oil < r manuti* af ciubixud pio- 

petty — A St but nny base mit « ndo ved lauds to tlx^ best advin 
iiif* — 1>< hut i> t prop* i(\ must be kmtjt fuh d< alt 
and iioi as private pioperty — Silo bj n Co-Sk-bait —No abenatiuis 
of ii^lt of mnnn^tmont of u Pacoda by (ustom.— Onus on i 
piiH baser witbout nofiee, where the oM Heluit title m rep:ietered 
in the Colle* tor’s R^c^isky — Htr^ieednml snleable— treed biej 
f^eb ats when bound by a (ktr^e upon profits of tlie dMuilfer 
land— 11ie Privy Coimnl on SebdtN power to incur debts for 
noeessai V pnrpoRos —Nominal waqf — W.iqf prrpeitv not alienable, 

<m arule.— \ Mutwalb'e suino toveco\cr waqf pronerty must sun 
within I2 veins frtm hi« apiiomtment-^ninut of peipetual lenae 
by tru tees of wiqf piopertv. — Alienation <-ubiect to a tinst, e, , 
keepin^f up <i s ttriPs tomb.— Mat walle#»’R power of sale, if he hast 
anv, under the dee I of trust, must be inspoeled by purelnser — 
Orantof lea«o by a ‘’Kahdim o£ an endowment cannot extend 
beyond Ida life-time# «.# . * # * # . 307-JW, 

C!I \PfEn TL 
Or PuHoiusrs bv Piduciaeikr 
, ( m-m ) 

Fiduciaries cannot themsehes pniebase propprtv in their 
charge,— Onus Proliandi on FiducianVa.— Act T of 1872 on proof 
of goo<! faith in transiaotloDS where the grantee is m a relatirn 
f){ active confidence to the grantor.— ‘‘Competent and inclepomlent 
adviced’— Presumption as to continuance of (cnfidontial relation — 
Purchase of Und by a partner with partnership funds. •*. 381 382* 
PtDRoaAii Bt fBUStTBim— A trustee shall not profit by his 
trwt^e-for-sale cannot buy from himself#— A ptnrohase 
by vfOidltble.*^Sections 62 and 63> Indian Trusts Art II 

of by a hm tmlee*— A trustee may purchase 

#5f hit trusteee tms »ot purchase for a 

ir* <F*C*)— Irfwetob^dnc^t 
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‘"ilvcn to trust —AiTjtnH, fN eciitois cinrl Adniju^t^a *** 1 /*' 

tors reg\rfi« d as Trust oes.— Lord Eldon on triisti^eN knowledti^e -- 
■\Vht^n and ho\v miy a trugt<»e buy from tho ocstm qm *m<i — Tho 
^atne prinoiple't apdv to salio’ tors, partners, aQ:cn>«, nuc^'nnoo»'«j 
&\ — An a<;('nt in piochnsmo^ hit4 pi?ncitnl, purd do.d 
liiio inp’j IcztlL— P Tuha oby tinstot - with tinst money trivcsj \ 
lien to tlie < ''Sta^ it nst to “^he extent of tbc fund in? '])]»lied, — 

Fu' V 3fffcl’ieth — Ta(^ v, WiUI #ww;/ — Aoqui diion In ^ aU(w‘ < ^ 
tni'st propel ty wroiqp NPy c mverred — E\o(nlor or ndmnnUMtoi 
may not ptircbft'^e assets.— Pimluse by EMccntor nr fnlminptrutor 
of deceased^s voildlde under <5eo. 270, Aet X of 1865 arid 

sec. fll, Act Y of ... ... ,, 

(B). Purchase Bv MouTOAarE. — A mort:ja,e« under a pon-cr 

^ f j>le f an ■'-t l ’u” ’ *n> ^\\ — But he r ay pmol *»se fn it» the 

e, a tuxsteo. — \cqu!^!tiuris bv mmlaaice 
b‘d . iccrtions to tK mnrtgi*red jtropcity.— Exception^ to 
Fie iule.— ‘Purchase bv mo-rtn^agee of a mxki*ari, patni or other 
pub-tf nine. — A second moi’tgagee may Imy the mort<racr<*d e^tfafe 
whun sold under a power of sale in the first moitgage.^Pnrchase 
by a usufructuary mortgagee of Brit-tennros in Oudh.— %V 
Kiihm Dvfi Ramr, Raja Mumtaz Ali^ (P, O.).—* Meliorations by 
mortgagee.— Sir J. Colvileon Merger. — Acquisitions by mortgagtc 

/brio TilnkdV, subject to redemption. ... 3^7*301, 

{C ) — PuECHASE BY Ouardt^ns.-^A guardian cannot gain adraniago 
by his office.— m srutaixli an. —Guardian’s influ- 
en ’e over his ward presumed to oortmue even after majority.— 
Purcha^’e by a guardian for hi«5 ward. — Fnrehaso by a guardian of 
inoumbnneesonhiswurd^se t»*e. B91-3921. 

(D).— PUKCHARB BY AoE^tT.-*.— An /gcixt^ a trustee.— Agent having an 
ndverseinteiest, cannitactfor bis princ’pal— An agent cannot 
purchase for himself, at the cxpenco or to tbc injury of his prin- 
cipal.— But the iirinnpal has «jii e1e'*tion to adopt the not of his 
agent, or not.— Eitificafhm by prindp*! or acquiescence for a 
great length of time — ^Au agent cannot bo hot h buj'or and selUr.— 

An agent to pinch emn it buy for himself.— Sections 215 and 
215, Act IX of 1872 — l!FoHc * to p u’chabcr's arent k notice to his 
princi]’al— An At^ irncy «>r nt bi ' ng uiovc than he m autho- 

rizMto do person d’v lkb}n,—Thi |rmc3r>alnot liable for what 
he did not antbork ' — aaii ft Singfh v. Sham Chtm 895- 

(P, 0 How to make out a constructive* pprobase by agent out 
of pnnoipalk funds,— ^An agent for purdhaee of an estate k 
nirt agent to te-oonve^y the eatoOi— ‘AdqpiiOtt by |tinoi#aI of a 
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jTuinhctse \s th < oihiitJoiiH lii*' — i ^‘1 I .viiiii *UfV - 
Mu n isSti* for liuU ni ?)urchav*a h' nt® ui .* 5Uti. 

(13)— 1*UH HASiil j3\ a OF A JOl^I FVMIIY — T th 

jn !u]^% — IHuch.Ho by <i meiubor of a ILudu joitit-fimily.— 

' u 1, n as io pu!\ n i with fauiilj'-fut^a'' — U n U r the Mitilk- 
I ofiuiiUM s 'm iuduiilual airmber wlioii the fnmil} is joitu 
? 0 pro-nuia)/ly out of the common funJs.—O mis on the imlni 
du< 1 i*!}to sepimte acquibitinns.— Otui^? prohrindi tUi to n*toIeus of 
,omt ivopeny.—Pnroloice by i Oo-shuoi at«v iieu i ue-«jab Piu*- 
ehatc by a Oo-sliiir<‘i nt an oaoi uium- wc, — Purdut v bv a Hin^hi 
widow. — Puich.i«e In alJindu w jfedunng her husband’, s life-time — 

Pnrch bv a iticuiU * of a Haiuimiiiadaii joint fainily.—Presniiip- 
unin an to cuhliuoi.^, ... ... ... 39i-399, 

n\).-^h*vn L\bL ..non fas, ^AI:rLs asd hrxrvn Pm- 

chase by ati nn >y fiom client \k‘\\e*i with jeiioiny by (ouits of 
equity —FrcsitimntiOn its validity.— Burden of proof ?*s to 

homjidn and adequacy of conMideration on atto ney.— The client 
bhoaldhave iiidqn ndcnt advice. — Huit to fict aside a sale to a 
soliciior by his tlieuUmmt be biought \Mihiu leasonabie time,— 
Ferhst fair doaliin^ at arm's long lb indispeinsublc to a valid wile — 

Act I of liJTi, "cc. Ill, illn& (//}. — ^Solicitor in the cause sh<»uid 
never bid. — Tlic ftanie piineijilos apply to a puichase by a Vakil 
fioiii clicut.— Bentmi punJiase by a Vakil — Bihi v. 

Omtkh Phear, J., ou the presmiaptioii of rndue inilmuce 
cxcioiscd by a legal adviser upon hih — ^hmvajance by 
a native lady to her Mukhtfir.— Wiry/boamet v. 0*M/iun 

Led, <\).— The duty of disclosmro oast upon a sobtiior m 
dcahug With hiB client, ... ... 31*9402, 


OIIAPTEB VII. 

Tam Law aj^d Custom orBisKAMi rfiuoHAsn. 

A **honikmi pnrehuse” dci) nod.— East, 0 J., on the custom ot Beniiini 
in Indim— Bciiumiti^r ortho ficiitiousand apparent owner. — ^I’hc cii- 
tenoji in a BciAmi rurchasc.— Mr. MayneontUe Taw of Benliml— 

Merc advance of purchase-money as loan by A to li mhes no trust in 
favour of A, nor wluue the advance is made by way uf gift to a child, 
a mistrosa, a paiam^^ur oi other object of afection or j(egar4.-**I<aw as 
to Bosutting trusts.— Katun of bmM or Um-i^farzi title.— Mol may 
a W#r.**-Who are generally made benUmid^rs*— The late Hitteiv 

J, dia UQoJkmiiikmi m«Ue and female.---Th0 beniidciary should sue in 
but the beeteld^ oan maintain ejeotment for the premises 

cai|T<^yimeo»^f bei)Amid 4 r»e name, an 4 ^im f^r that 40 S. 
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of fhe beaeficiarjr.— Conrfcg must not presume agaia.<?fc apparent Page, 
ownership. — Suspicions no proof. — No presumprioa of advance- , 
ment in case of a purchase by a Hindu or a Mubanimadan in the 
name of his sou.— The Privy Council on piinslmse in Uie names of wife 
and Boxi.^6rosmin v. Gossain. — ^Piu’ohase by a Muhammadan in son’s 406. 
name- to aSect the ordinary rule of succession.— Strict proof of benaini 
in ca.se of claimant against the ostensible owner.— The Privy Council 
on bentoi purchases at esecutioi5-.sales under Act YIII of 


1859.— Fraudulent BendmidHrs.— Sections 20 and 21, Act I of 
1845 rais6 no presumptiou against pu3rchase,— Fur “base in 

' wife’s name .: — McMvhui KutmH v, Jlil-ect 

given to the real and not to the nominal title.— The English 
doctrine of advancement applicable in India between English* 
ineu.living under Eng* lisli law,— -Onus as to advancement by a 
Hiiidu or Aluhamrnadan father on the p^rty who asserts it.— • 
NaginStiai M Khmim v. Ashrvjfmyinm^ 

: by a Par^ihour.— Suit IVy landlord against 

, benefioxal lessees.— The doctrihe of estoppel does hot lippiy to 

.;ben&mi-,traasac|ioh8^— 

^ d'wner ,may pleaf^; tis |rapd ' ' 
^pjdj^Lf-TrFx’audu beh^nii, trhnsaoti^ void ajgaih^i cre<litcp’a!— 

' ,Ptirchas9 

, ^ >Furph^e ;ia .tiame , pending a 'decreA-ag^inst/her '' ^ 

; brother’s', yrx£few:by adTOceiaent/^^ Mflh'''hepbew.*ipur-' '' 
C'liuse by a Jfuhatnmadaix in wife^s mme,— .Purchase of a Patoi 
by a defaulting co-aharer.— Duty of a purchaser from> BenArtjL ' 

■ ■;,<35r*— Qouchi- G- 

mQk oircumstaraces as tO'pui such purclmser upon eaquhy as to 


iei«liSSli»»ilili*ife;P^* 
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eilAPTEB VlII 
Or Co^f'rKACTS of Sale. 

{• 120 - 496 .) 


The vendor, when a tinjstee --“^ir Thomas PliimeFs remarks m IFall 
V, Act IV of \l 882 on, contracts io^ sale.-*The English 

Law as to vendor making Out a gioi title.— Earnest or Dejposit.— 
Purchasers lien by tvay of encnmbranco to the extent of the 
purchase-money ad vanced, — Misrepresentation upon a treaty far 
purchase.— //uH v* Withdrawal of oBer to sell before 

acceptance.— Sale to another fjerson.— detraction need not be 
express.— Conditional acceptmoe.— Conditional contract subject 
to the approval of title by purchaser’s solicitor,— 

IMlkh t. Ran letters.-^Tlic ac- 

ceptance ' m'uak, lie,, iabsoiiTtc 'and , !tn<^ualified.^TltC^trhofe: of :':the'; 
correspondence thy';' -partica must be';taken ' 

; ; iato;Copsideratiomr^^ to^dlschaiie'-cci^tain"" 

' boW-dehls'pf.yehdon— 

: .:^'G!;:pwnership;;pf/lBqyab!ejroprti08 when.i Sold'W • 

: ,, ' ;a0eirayntribrt^^ ekecuto^^'ahl;^^^ , 

f cnant..;-^Tli.e'tead:orpn reaOlpti to:^wait' 
for a reasonahle period ihbrdef to .Complete sale.i--‘A mere 
agreemenito sell without co«sidemtion.--*lttteBtion of parties.— 
'Cpni^t;,||oy:Btid^;bpera!t& 

. 'mept ';bl; a? 

;v;;,;;'-:par0h^8p;of'khd%.a"mipori,:^ 

; in/ poi^6tmty**r*^|htphae0^ 

apparently ;Bane.--i* ^ 
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conditions of sale.— Conditions o£ sale fiamedinbud faith to Taj'S 
trap the pui chaser.— Cotton, L. J., on conditions of sale. — 
Maopherson, J., on a misleading condition in Bjfsack v. 
MMkk — Purchaser entitled to ascertain wiJiwwcfa— Pheai, J , 436. 
on eainest-money.— Advertisement, an implied wairanty of 
title. — RestrictiTe conditions. — Condition that puichaser shall 
admit a defective title.— -Objection to the prioi title accidentally 
disclosed by the vendor —Condition not to object to title piior to 
document chosen as root of title,— rorm^ice v. The essen- 

tials of particulars of sale. — ^Doubtfal particulars.— Catching con- 
dition.— Condition as to beneficiaries not joining in the conveyance 
on a sale by trustees.— Public rights need not be alleged but special 
mention ought to be made of any fact or circumstance which gives 
a peculiar or additional value or attraction.— Purchaser must take 
caie to verify statements in advertisements and paiticulars of sale 
by personal observation or inquiry.— Mistake in particulars.— Mis- 
leading Particulars.— Omission of ground-rent, — Sale to the highest 
bidder by Ooverment.— Notice of interests put up for sale, .m 434-442. 

SffiorioN 2 ,— Pbesoks OAPABnn oi? Bmmm anb Btoko,— W ho are 
competent to contract,— Who can sell,— A trustee authorized to 
sell by public auction cannot sell by private contract.— Sale by 
Kart4 for satisfying a family necessity.— Sale by a trustee with the 
consent of beneficiaries.— West, J , on Father’s power.— Managers 
discretion.— Sale by a Hindu widow for her own spiritual benefit 
notvalid.— Her absolute dominion over her Who can 

buy, — Who cannot buy. — ^Who should not purchase,— Trustees, 
agents &o,— Bargain with client mala Enumeration of 

persons who cannot buy, *4* 442-447. 

SaoslOH 8 .-*- What thb ABSHBHKra movw cowfAra.— Task of 
a drafteman.-- 'The preliminary oontraot,— .Open contraot to be 
avoided and TBStriotilve stipolaiions inserted where vendor’s title 
is defective.— Oondition where tire coneideratioE $$ an aoanity 
for the life ef the vendor.— -Time fer completion to be fixed.— 
Stjpnlataon as to forfeiture of deposit purrdiasja' upon 
defenlt— Investment of depoeii — Purehaae vacated for a defect 
■ in title.— Purchaser’s Lien for deposit in suoh a oaee.— Anc- 
tioneer, a stakeholder^— Conditiem as to inieitst on parchasei- 
money.— donditioB as to delivery of the-abetraot— -Eeutriotlve . 

stapdati(m« should be expressed in langnage the most ofeaf Knd 
naambiguous.-T-EpooiaroonditioD8 may beiaterted, aiSoetHBlty.— 

A trttstee may sHpulate for liberty to resotod^-Ooaidti&h *» to 
commenoemeBt of title,— (l«iii14os aa to 
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p»H«cs‘^um — Stipulatitni for rent wpati heuelichil oceuptUiun hj Pagf^, 
|mrdH^«'r huforc' coiupldinn. ... ... *., 447451. 

SfiCTiojf 4.— Of HdscisSIun (toiuoti-- V.irions way9 of reich- 

don.— Voiihl^lo contiactsto bo resoiiuUil within a ica<ionablo 
tone.— Hopntlktiorii niusi be prompt am! elFcduil— SIJ|mlatioiei 
»«i to light of rcijnssmn mast bebouh-fitk actc*! upon.— Material 
misropuMenlation l>y a puh'lmei* woHacquunteii with tbc pro- 
perty snhl«-R<‘Boisaion An* active comreahncnt of materia! 
defc'‘fcs by veimUir - Rluiit.itums.— Sih* by n pornon luviiig 
00 right m title— NooMlisclosnic of lUeut defects.— Long in- 
action unaccounted for.— Disaifirmatlon for iniKlalte.— Refue d 
to register, no grotmd for palling an end to tho contract.— Refusal 
of the Ef‘venue autlioniies ti* unfer the iMuduser’s name, no 
ground for t*aacelling the snlo.— Vendor’s refusal to effect mufca* 
tion of namns no grnml for r»'*iHsdon -The puridiascr may 
jusiBt upon a dere<*t of title sippMting nlhtwk — Hollcdt on meafture 453. 
of compensation upon rasci,ssion v. Ke/cAen— Rescission 

for misrepresentation.— on ITor^'sv. fficAm— Qroumls 
of defence by anunwiUiag purchaser.— When and how tescMon 
may be adjudged by Court under Act I: of 1877.— Roscission for 
mistake,— Alternative prayer for rescission.— Omul; may require 
party rescinding to do equity .—The Law allows reasonable Sme for 
eomplofcion, where no time is fixed. --Peel, 0. X, on rescission of 
contracts,— Courts of equity are tolerant of slight delays.— 467. 
iftXfifA<rv, jreiioit--The buyer must be reiuly with his money 
on the appointed day.— Time made essence of the contract by 
Notice.— V. Ssi»«4— Reasonable notice.— No rescission 
where parties cannot he placed in $kitu fuo.— Reservation of 
option to rescind by sellor*— Confirmation with full knowledge.— 
Bviotion not necessary where the purchaser can rescind the sale 
OB ground of concealment of a defect in the title by vendor.— 
Eesoission m jmi /ncio.— Resoission with dfimagos to purdbeser 
where the vendor fails to show any title whatever.— Sfale-in^execu- 
tion of property vested in the Official Assignee liable to be set 
aside» idthough the Offloifd Assignee oonsenie to such sole. ».« 451-461* 
Rucwcirm Aoad 

tiiiottopm?oh#se one’4 own propeity ^toid ic^ Wt 

of ^ to Buh|e<^ Of gale of 0m descrip^ 

to tfciilof 0) ee tq % ^ 0^0 fmliify 

e )m pmBloxi jpenud Jll of ll^ 1 
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Sec. 21,— Agreement void where both parties are under mistake Page, 
as to matter of fact,-— Erroneous opinion as to value is not to be 
deemed a mistake of fact— Unilateral mistake does not avoid 
a contract.— Besoission on ground of Unreasonable price.— No 
specific performance where a purchaser by mistake bids for a 
wrong estate.— Effect of mistake as to parcels. — Effect of mistake 
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LAW OF VfflDOlB AND rURCHjlSElB 


or 

IMMOVABLE PROPERTY 


IN 

British India* 


CHAPTER I. 

OI* LATO TENTOES IN BRITISH INDIA, 

PaoPEET? in this world is of two kinds, immovable and 
movable j and, in the laws of pnrcbaso and sale, both are called 
vendible property (a) 

Immovable beopeeit includes land, buildings, rights to 
ways, lights, ferries, fisheries, or any other benefit to arise out 
of land, and things attached to the earth, or permanently fasUmed 
to anything which is attached to the earth, but not standing 
timber, growing crops, nor grass, (b) The General Clauses Act, 
3868, defines “ immovable property” to include land, benefits 
to arise out of land, and things attached to the earth, or perma- 
nently fastened to anything attached to the caith. The Indian 
Snccession Act, 1865, gives almost the same definition, but 
substitutes the words “incorporeal tenomeuta” for “benefits 
to arise out of land.” 

Private property in land has existed in many parts of India 
ftom time immemorial, but it was never so freely transferable 
from hand to hand as it is now under the British Rule, The 

(a) Narada’s Institutog by Dr. JoUy, p. 70. 

(b) Act m. of 1877. The Indua Rogistratiim Aot 1877. 
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LAND TENCJBER TN liNBfA. 




exhaustive enumeration of the various tenures of land in India 
is foreign to the sahject-mattcr of this trt'ati^o. Ai llie ^amo 
time a succinct view of the principal land tenures would not bo 
out of place in a work on tlio Law of Hales and ihireha^es of 
Iminovablo propeity in Briiish India. 

The pi’e&cnt distiibiition of tenures in the dilTerent pio- 

Siiinranry ot India’^ sav s Sii (ieorgt CainphelL *^inay 

hnd tenures iji be stated lobe (spoaking gemual!) ) as i(»llo\\s: — 
O/aW being at one extreme* an ausiooratic 
S)stoTn;, which gives the land to nobles ; Madras and Bombay at 
the other, with a system which gives the land to ilio people, 

Oiid/f »^ — Great Zemindars^ almost complete owners, with fow 

The Talukclaii subordinate proprietors, who own .s/r or muLm* 
system. lands, or hold under kfmaran leases, 

Provinm , — Moderate proprietorbs the old ryots 

Un9,ovmQtoi tenure at a Mr rent. The old 

the isr.AV, P. proprietors, should they decline to pay tin en- 
hanced rate, are entitled to MaUliinCu 

Peasant pro- PimJub,—Yorj small and very nnmc'rons 

pneiors of Pun- proprietors; old ryots liavoalso a moabixm of 
fii.ity of tenure at fair rent. 

Bengal , — Groat Zcniindars, wliose rights ure liraitcd. Numer- 
ous sxxVpropriotors of scvoral grades under them. 
(.jMcnfot aulS Ancient lyots who have both fixity of tenure and 

have fixity 

of tenure at fair root, Tunable from time to time. 
The ancient “ TMne Ityots” of Orissa hold under a poriodicul 
settlement of 30 years. 

Cmlmi Fminm . — Moderate propriotora Ancient ryots 

PmptietoT, and siib-propriotors of their ^loldings at rents 

Bnb-piopnutors fixed for tho term of oaoh settlement. Other old 
of centi.il India. fixity of tenure at a fair rent. 

jj . j ^ Madm cmd Bamlag. — ^Tho ryots are com- 
tem^ plete proprietors of the soil, subject only to 

payment of roTenue.” (e) 


TlicfJimindni 
ftyhkiuol JJcui'al 
with ilH &ubm^ 
ftjiMlatioiu 


Proptietors and 
stib-piopnoiors 
of Centutl India. 


Byotwapi 
tern of Souttoa 
India. 


(c) Cystoma cf LaM TeniOT itt V'ariaii# iJmntiim} Kk W 
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There arc, however, nnnierous grant's of the revenue duo 
Paimuoiit le- from particular tracts or plots of land, and to 
vciuic-fi(‘e hold- revonuc-froe holdings only do tlio Mahoin- 

'icnnics. niedans apply the term “ mill,” or propeity. 

They are very frequently granted by the ralor for the time being 
in tenns impoiting perpetuity; but being almost always assigned 
for some particular puriwse — ^tlie support of a particular loligious 
iustitulioii — for a paiticular sou ice of ''Omo kind — or for tlio 
livelihood of a particular famil}" — they may bo cousideied us 
being property entailed and inalieuahh'. (d) 

In the ease of ({ai'diiicr v. Fell, decided about CO years ago by 
the EoIIs Court in England, an estatebeki by a British subject at 
Burrisaul in Bengal, was declared to be “ of the nature of fep-.sim“ 
pie,” and as such was held to bo descendible to the lleir-at law. 

Mr. Dari on Mr. Bart in his well-known work has only 
I'lw perV’ m In- following passages with regai-d to the transfer 
of immovahlo property in British India • 

“ Except in Calcutta and those localities whore land has 
been acquired and subsequently sold by the Indian Government, 
there does not appear to bo any real estate iu India wliieli cun 
bo considered ns hold in fee-dnqde ; the ordinary English eon- 
veyaneos are however generally adopted in kansaotions belwet'ii 
Europeans. By the 31st of the ActiS of the Legislative Council of 
India for the year 1854. (but which only appears to cases governed 
by the English law) it is enacted that any estate or interest in 
immovable property situate in the ieriitorios in the possession 
or under the control of the East India Company Mhotber in 
possession, remainder, or reversion, may in addition to any other 
mode of conveyance or release then valid, bo convoyed, passed or 
released by a simple deed whether such deed operate under the 
Statute of Usos or not. By the same enactment, words of limi- 
tation in a deed are no longer requisite to pass an estate in fee 
simple ; and an estate limited to heirs is not to unite with a prior 

(rf) Syatenis of Land Tenure in Vaiious Coantiies, p. 130. Madras 
Zamindaries are a species of eutaiied property. 
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life-estate in the same deed ; nor is a ImA fule purchaser of 
property, the proceeds of which when sold arc subject to a trust, 
in any case bound to see to the application of the purchaso 
monoy. 

“ Our Courts will apply the general law of this country 
(being abbtiaetcdly just and not exclusively foundtsi on any 
particular or technical rule) to questions relating to land in a 
colony where a different system of jnrispiudenet' prevails; unless 
it is shown or suggested that the laws of the colony are diiluroul 
on the point in question.” (e) 

All maurusi and malmri interests in land held by tenants 

Customary free- landlord are analogous to fm~ 

holds in India, Ji^lds of England, (/) 

Grants of waste or uncultivated lands in fee-simple have 

Gmitiof wa^to ^ Britibh 

iraid in foo-sim- Government to European settlers “ on sufficiently 

favourable terms” in Assam, Oachar, Chittagong, 
and on the slopes and sub-montane districts of tho Himalayas, 
and on the Nilgherees in Southern India. “The boml fide tea 
and coffee estates,” says Sir George Campbell in his Essay on 
tho Land Tenures of India, ‘‘ are held in foo-simple on payment 
of a very small price.” 

(f) Dart on Vendors and P. 4th E<t., p. 485. See as to Koal property in 
India, Frmmu v. Fairlit, 1 M. L A., p, 306 ; Gardiner v. 1 J. 
and W., 23. & C., Pandit’s P. 0. J. Vol. I., p, 120. 

(/) Onstomary freehold exists in many manors of North Englaml lu 
the manor of Linstock, in the county of Cmierknd, which is the pro- 
perty of the See of Carslisle, the custom of tonnro (termed kmnt light) 
is that the free-hold is in the lord, and tho tenant holds of the lord, to him 
and his heirs for ever, according to the custom of the manor, at fixed 
rents and services, A fine is paid on every admittance. On alienatien, 
a deed of bargain and sale is executed by the alienor to the alienee. The 
outgoing tenant surrender s to the Lord of the manoi and tl>o incoiuiug tenant 
is admitted to hold nndei him. The surrender and the admittance are 
entered on the Bolls of the Court of the Manor. Ckokm r, Jaokeen^ 6 Q. B., 
p, 811. (y. Sen, 26, Act VIII. of 1609, B. 0. Also Se& 27, Act X of 18S9. 
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Section 1,— Of Transferable Interests in Land. 

As a i'cnpral mlo, all cslaios and intorosis in land may bo 
sold, unlc‘'S a parlioulav law or ouifnm Inw pudiibiicd the aliona- 
lion tlimeof, — ab for example in Ibo case of imjf or dtlmlUo’ 
piopcrty. 

Any really exisling inlorest, however blight, i'j capable of 
being Iho subject of bale, — as for insianco ihe right of a default- 
ing proprietor in his property, up to the time of its being fili(5- 
nated by a legal sale, (tj) But I'egard must always be had to iho 
rights of the vendor and to his sUdm. Thus in tho couutiy 
subject to the Miihila law the sale of joint undivided property by 
one sharer is not valid without the assent of all tho sharers. It 
is not valid even for tho seller’s own share, without tho oonsonfc 
of his cosharers in tho property, ih) Immovable property in 
India is governed by the personal law of its owner. 

roi’poluities are dwjiystransfei able, and tho inferior liko 
the snpouor tenures can bo summarily sold for arrears of rent. 
Where there is a more right of occupancy at iho customary 
rales, the sanction of the superior holder is ordinarily required 
to a transfer by sale ; but in some districts the Zemindars inter- 
fered so little, and wore so glad to hsite the bccurity for their 
rents aftbrdod by saWde tenures, that tho Byots’ tenures have 
become by custom entirely tensforable, and tlie state of things 
is very similar to that prevailing in tho north of Ireland, (t) 
Under tho system of land-tenures prevailing in Bengal, 
the transferable interests in land are of various descriptions 

Isf. — ^Thore are the proprietary inleiosts created by Bengal 
Eegulation VIII. of 1819-~the Fedni, Darfoini, Se^xitni and 

fe) 8. D, 1866, p. 770 j U, D, 1858, ix 840. 

(&) 8. B. 1853, p. 3M, 

gysteas of Laud Xeuure iu Various Countries, p. 161, 
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so foiili — interests in land porpetnaled by a system of subin- 
feudation peculiar to Bengal Proper. 

hid . — Customary KySm Jotes or Makrari maurusi interests 
of Kboodkast tenants and otber transferable Shikmi tenures. 

— Tbo seigniory of the Zemindar on Basiu lands or land 
for building purposes or in the vicinity of a city or touni. Such 
lands are called purjote in the Upper Provinces. 

Collieries, mines, quanies, pasturagt', fore-t rights, htnlar, 
2 )Ii<dka)', and fisheries (Jalkar) are incorpoiml hereditaments, 
■which are very often the subject of izara or conveyance. 

A lease contained the following words : — “ You shall con- 
tinue to pay the sum of sicca rupees 5 fi.ved on the whole as ticca 
jumma of the said mouzah every year, and having cleared tho 
villages of jungle, and having bi’oughi tho lands under cultiva- 
tion, youreelf and tlirough others, as usual, shall enjoy and occupy 
tho same "with your sons and grandsons in succession, &c." It 
was held that the lease conveyed an absolute interest ; and that 
tho grantee and his heirs wore entitled to transfer it ; and that a 
transferee, not an auoiion-purohaser, was not liable to enhance- 
ment of rent. (_/ ) 

The grantee of a maurmi lease ^although he pays rents to 
tho person who makes the grant in tho perpetuity) is to be regarded 
not as a tenant for a term but as owner of the property convoyed 
on condition of paying a fixed sum annually to tho former owner 
or his legal representatives. No rights are reserved save and 
except the annual rent and there is no reversion. Tho ownersliip 
of tho land is intended to pass entirely to tho grantee, and tho 
interest created by the grantor is heritable, transferable and per- 
petual, The estate granted is what English lawyers coll an 
Estate-in-foo. {k) 

The Jnmmai rights of a Knrpha undertenant are not tranf?- 
forable without the consent of the Ryot landlord. A Kiirpha 
is the undertenant of an ocoupanoy Ryot. lie is also called 

(J) TTofew <f Cb- V. Joggeshvir Atiah, Martk, 330. 

<fi) Per Manor <!. in Sm$iyea v, Mitkerjm, I, L, B., 4 Col. 330, 
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fhiilimd in Bun^poro, and ;>»■<//«/ from prnja, and gcnorally 
s/k'/w/ or;v/(?() ryofc. Those undertenants usually cultivate on 
terms of paying half produce. (/) 

Purcliases of rights of occupancy under Act X. of 1859 or 
under Bengal AetYIlI. of 1809 cannot prevail in the absence 
of a clear woll-ilcfineJ local custom to that elh'ct. 

Tho right of oocnpancy aequirod by a cultivating ryot under 
section 6 of Bengal Act YIII. of 1809 cannot be Iransfcrred 
either by voluntary sale or gift, or by a sale in execution of a 
decree. (mO In tho case JS^ni'endi'a jVta'fii/dii Itoi/ ( 'JwmJhn/ v. 
hhan CJinmJm Sen (ii) decided by a Full Bench of five tTudges 
of tho Calcutta High Court presided by Sir Richard Couch, 
it was also held that if an occupancy ryot upon sale of his tenure 
ceases to Iiokl and cultivato the land himself, then ho might bo 
considered to have abandoned lus right and he cannot jirovout the 
zemindar from ejecting him from tire Imid. 

Iinpartibiliiy of an inheritance does not, as a matter of law, 
render it inalienable. Tlio owner of an estate which descends 
as an impartible inheritance is not, by reason of 
of ^''"lupnrfibVe its impartibility, restricted to making grants or 
to enuring only for his own life. Tho power of 

alienation resting upon tho general law, inaliena- 
bility, if existing, must depend upon family custom in this 
respect, and of such custom proof is required. 

In Amiid Lai Singh Deo v. Mahawj DIteraJ Gm'ir 
Karain (o) their Lordships of tiro Judicial Oommitice first held 
that tho inalienability of aZamindari was a matter to ho proved ; 
ami this ruling has been approved and followed in tlie case of 
liaja IJdaya Adiiya Deb v. Jadnh Lai Aditya 
fp) In this case of a titular Rftj, of which 
the lately deceased liaja in consideration of a 

(/) BotunmU Bm'adw v, Koylaih Chunder MoDoontdai',!, L K., 4 Cat, 130. 
()») Xhedrkdnadi Mister v. Uunith Uhumler, 1. Lt E., 4 Cal., p. 920. 

(«) la B, L. B., 274. S. C.. 12 S. W. B,, 22, 

(o) liiHH'e'a I. A., 82. 

Otj L Ifc JB, 8. Cal p. 109. 
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bonus or flue had made a Makrari patta, or grant in porpetnity, 
of pari of the zemindari lands thereto belonging, in favour of 
a younger son, it was found, that the only cnstom proved was 
that the raj estate descended to the eldest son to tlie exclusion of 
the other sons, and that there was no proof of a custom prohibit- 
ing such an alienation as that made by the grant. It was hold 
by the Privy Council that the malrari grant was not invalidated 
by reason of the Raj estate being by custom impartible. 

The Transfer of Property Act, 1882 enacts the following 
exceptions to the general law of alienability of all kinds of im- 
movable property 

(1) The chance of an heir aitpareni suc- 

Interests in ceeding to an eshite, the chance of a relation 
jmmovaWe pio- ^ ’ 

pwtywUioiican- obtaining a legacy on the death of a kinsman, 
tie transfer- mwe possibility of a like nature, can- 

not be transferred. 

(2) A mere right of re-entry for breach of a condition snb- 
sequent cannot be transferred to any one except the owner of 
tlio property affected thereby. 

(3) An easement cannot be transferred apart from the domi- 
nant heritage. 

(4) An interest in property restricted in its enjoyment to 
tho owner personally, cannot bo transferred by him. (//) 

These exceptions do not affect any rule of Hindu, Maho- 
medan or Buddhist law to the contrary, (r) 

It is doubtful whether under the Hindu Law, the sale of 
an oxpootanoy is valid, (s) 

In Kali Chatdm Ohotedhery v. Shib Chandra Bhaduri (i) 
where tiro Plaintiffs vendor was not the ml owner in possession, 
but a person who was merely selling a possible title, tho Judi- 
cial Committee did not decide tho abstract question of law 

(s) Act XV. of X882. See. 8, Cl (a), (b), (i) and (rf). 

(r) IW. S3w. S. CJL (.?)• 

(*) Afusitma Oodfii Kmwsr t. Mt. ladm, IS M. L A,, 58S/ & C., S. 
B, E., 883 i Pandit’s E C. J. Vol IX, p. 630. 

(<; 6. B. h E, 601. a a, Bandit’s E 0, J. Vol IX, p. 621, 
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an c\poctaat liglil c<iu bo made ilio buljoct of a .salo 
anioiii^ Hindus. But iLo judjiniont of tlio Privy Oonucil in suit 
()<>i/f’// Koonwtiv V. Ml Ludno goes fiir to ^how that the principle 
of English Liw which allows a suhsctpicntly acquired interest to 
feed, as it is said, the estoppel, does noi apply to Hindu convey- 
ances. ()i) 

Under tlie Mahomodan Law a thing must be in cm in 
order to bo a .subject of sale. A mere possibility cannot bo sold. 

Every Taluyddr of Ondh has “a permanent, heritable and 

TiUuidiih of transferable right” in the estate eoiupri''ing the 

Omlh li lu’ lioii- villages and lands named in the list attached to 
tiUt ami ti lie- , i 

lujble iialits tho agreement or kabuliyat executed by such 
in tk“« jSstates. when settlement was made with him 

aft 01 the mutiny of Id.') 7. 

In Bengal and the North-Western Provinco.s, tho Zemindars, 
Pioprietou in independent ialukdars, and other actual proprio- 
W.ltmaTtams- privileged to ti’ansfer to whom- 

w'u^'hTui^Uio sooTor they may think proper, by salo, gift, or 
gftiietion of Oov- Otherwise, their proprietary rights in tho whole, 
einniout. porijou of their respeotive estates, without 

applying to Government for its sanction to the transfer, and all 
such transfers are declared to be valid, provided tlioy are con- 
formable to the Mahomedaa or the Hindoo laws (according as 
tlio religious persuasions of tho parties to each transaction may 
render the validity of it deiorrainahle by the former or tiro latter 
Code), and provided they are not repugnant to any law, in force, 
which have been passed by tho British administrations, or to any 
law that they may hereafter enact, (w) 

Partial transfers of interests in land, however, most be noti- 
fied to the Oollooior of the district whore the property is situate 
for assessment of separate juinfi. on tho interest sold or con- 
veyed. (a) 

(uj I. L. B., 6. Oal. p. 144 

(«) Ast I. of 1809-Th6 Oadh BstaW Act 1869, sea til. 

(to) Bfug. Bog. I. of 1793 sea 9 j & Bong. Beg. XXVII, of 1796 m, $, 
(at) /W, sea 10 ; and fSid, ses, 7. 
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MIEASIDABS OF SOUTnEKN* INDIA. \Ciiav. t. 


Impai tible Za- 
mimhrxca in 
Madiaa. 


Transfers of land in the Bombay Presidency oitlier by alie- 
nation or succession must be notified and registered in tlio 
Collector’s books. (^) In the Madras Presidency a transfer of 
land, is inyalid unless registered by the Collector. (:) 

Madras Beg. XXV. of 1802, s. 8 authorizes Zemindars to 
transfer their proprietary right in their Zamin- 
daries, in whole or in part, without the pn'vious 
consent of Government, tind dt‘elaios such trans- 
fers to be valid, provided they shall not he, repugnant to the 
Hindu laws ; but it renders necessary certain steps in tiio way 
of I'cgistration^ and apportionment of the a<^sessment ; in default 
of which ^^such sale, gift, or transfer shall be of no legal force 
or efiect.’^ (a) Mr. Justice Holloway thus defined the status of 
a Madras Zemindar ; — ^“^The Zemindar has an esfailo analogous 
to an estate-tail, as it originally stood upon the statute De Donis. 
He is the owner, but can neither encumber nor alienate beyond 
the period of his own life. If ho had sold, the sale would bo 
inoperative beyond his own life, and would amount merely to an 
alienation of Ms life interest.^’ (&) 

B, a MirSsdar, addressed a vazinumA to M&mlaidar, resign- 
ing certain miras lands in favour of L (to whom at tho same 
time ho delivered possession of the lands), and containing no 
reservation or qualification: Held that the transfer to L was 
complete and the lights of B wholly extinguished. ^ If, being a 
Mir^sdar with rights as such, B concealing this circumstanco^ 
induced L to take up the land and relievo Mm from tho burden of 
assessment, ho was bound to make good the apparent titio 
which ho conferred on L, and so was any one else who camo in, 
like tho plaintiff here, by a title created eubsaquontly to the 
transfer to L/'' (e) 


(^) Bombay Act 11. of 1676, ss. 30-66, 

(«) Maa, Beg. XXV. of 1802 sec. 8 ; Mad. Eeg. IXVI of 1802 ss. 2 3. 

(a) See ^ubdara^uh v. Mama 1 Mad. H, G., 141 5 PUahahuiil 

V. Ih 148 ; per Curiam 2 Mad. H. 0., 139, 113. 

{&) OhiaialajpaU v. ZmiMar of Tt^iomgfam^ 2 Mad. H. 0., 128. 

Em^amm.% v. Uahx>gm 8 Mad. H. C., 167. 

(c) ChwdA F%f^%0tid t* XtubhiMi h ®*? I Bosn., p» ^ 
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TIio biink of .1 river is not rociurdMl by tlio l.isv as jmblic 
Kipuim iito- it may iwj and coast, mi iy K i.rimto 

pikun bip. pinjioit), 11 kui< 4 L there may he [luhlic ii;,l.ls of 
passage o-ver it for the purpiecs of mniguiion. fil) 

The rights of r>unknr (a rigid of (‘iitling wood) and I'hul- 
knr(aii' 4 hi of galherhig finhs) uro ordinarily indicaiho of !i 
cerlaiii doiiiinii)!) tner ilie i-oil. {») 

fa aMlo(d' “ biaiLni" only, ilu' prulll aridag from tin* ii'ees 
„ , of Mioutaneoa- ''lo^^th, whethei grejd or Miuill, i^ 

Bunkiu. ‘ ^ .SI 

wdd, hul «('/ the land. 'I'he owner of (he l.iad 

iii.iy cut down any tree to ilear the lands lor eulliuation. If ho 
should aftenvardhhcuuahle to cullisate iLo LmAs, he is res|Km- 
sihlo for Iho loss to Iho owin'r of the hu/iho', to whom the 
timber of .such ircoM lellod (tocss belong, (j") 

In a btile of only, iho profit arising from the 

waler, whether by fishing or otherwise, belongs 
to the pnrehascr, and not iho land it covers j but 
in the sale of a “ JluH” the land is included, (g) 

A ptroprietor of the entire julkai rights of a perguiinah is 
entitled to fish in any natural water course or any jhool or pond 
mi made by human agency, {/i) 

No farmer or loaseholder can, during the term of his lease, 
create for himself a snb-tonure which is to enure after the lease 
expires to the prejudice of tlio owner, whose bo is 
dming the term of his lease, (i) 

Crodihle evidence of tho antuinity of a local custom is siifli- 

cient to doiennino whether tenures of a certain class aro traasfois* 

ahlo by IMJ) 

00 Jionp TmU JDont v, T/i» CluUnnun of (&a Mmkiml Ceamittee of ' 
J3ac«i,22W.lt.,m 

(e) lt(^a Lidanmm, Singh % Maharaja Mohmur Singh, 3 W. R, P, 
(/) BgjmUh Mejuindar v, Dom Dagal Cho^at, & D. A. Ropi Vel 11. 
p. lo6. 

(a) Lu^te Ikis^v. SJuifima SeSeo, Hid, p< SI ; 2di W. B., 200 
(A) Mommimoifot Oiwwdhraiu v. jMswiktr Chtmdlitrg,'W. It, ftp. S6l 
O') Jardho Skintur^ Go> v. Rant S^«dar( DtU, L B. o I. i. 
p. 16S. 

if) liyt. %, 848 
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A Kudeemec or Mftimmeo holdinir h somoiliinjr very itinch 
larger than what is known as a right of occupancy under the 
Rent Law ; and where according to the custom of tho country, 
such a holding is a Iransforahle tenure, the purciuser lakes the 
whole of tho rights of the previous holder against tho Zemin- 
dar. fi) Accoiding to the custom of the Hoogly district, a tonuio 
granted for building purposes is transferable. (/) 

A custom to prove the tiansfcrablo nature of Klmdla^^l 
Jotes need not he absolutely invariable, (w?) 

It is not necessary that a tenure should he a Makonm in 
order to bo transferable. {«) Local custom may deioimine tho 
transfor.ible nature of a tenure with a right of occupancy, fo) 

It is doubtful whether a transfer of a Ryoiwam tenure can 
be effected without the consent of the Zemindar or Talukddr, as 
the case might be, the immediate successor in Estate, [f) 

A yearly tenancy can not he transferred without tho lessor’s 
consentj and its character is not changed by enjoyment under tho 
pottah for many years, {q) In Chota Nagpore, Jaghir lands are 
alienable, subject always to tho rights which tho owner of tho 
soil has, as a revorsionor, to resuiuo on failures of hcirs-malo of 
tho original grantee, (r) 

Applying the maxim optmm interpret rmtm vsu^ it may 
bo shown by ovidenoo as to the nature of tlio enjoyment of any 
immovable property, what tho grant in its origin really was. 
Accordingly tho frequent transfer of an interest in a lank with- 
out any change in the terms of tho holding or in tho amount of 
rent paid, extending over more than CO years, was bold to provo 
that the interest was a permanent and Irausfeiable one, which 
could bo maintained against tho proprietor of the taluk in which 
the lank was situate, (a) 


(/) 2.3 W. E , 36. 

(0 11 W. R, 354; 12 W. E ,405; 15 W. R,27r>. 

(«) 6 W. E., 190. («) 1 W. E , 6 ; 6 W. H„ (Act X ) 95. 

" ‘ 1 W. E, 153. 18 W. E, 55, 607. (p) 13 W, R , Jt». C'., IE 

8 W. R, 337, See also 16 W. E, 175. 

^ Nalh ikiig v. Mmt £mI Sing, 1 E L, E, A, 0 , 170. 
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< loase ill is tlu iorni lor .1 ppriiolual 

loiiiso ai a loM fiseil rani pajaMo to llio Zi'iuinclar, f^huitotl in 
convidcvaiion of niililavy sorvico porformod !iy llio ancostoi’h of 
tlip giantce. licit! , upholding snch a lomiro of a disiinci pari 
of a ZamiutLiri in Madi as, i\\xicjt, Viiilooimlaui lotw Mas nof 
analirnaiioii of tli<? Ziinindari or any part tlioreof niiliin iho 
piovisions of llio Madns TJog XXV. of IHOd, &oc. K, and did 
not ii*i[uire lej'istralion, as it conld no<, nitbont '’raat violonoo 
to 1 in£>nagc>, bo con^'ideied as a transfer nitlnn the noids of the 
Itojiiilation. In tins case the tillo of tho lessee had la'cn loeog- 
Hired not only by the Zoinindar who cieated the fenine, Imt by 
snhbOipient Zemindars, and there had been a possession under 
ench leaso of above fifty years. Lord Kingsdown in deli\eiin£i 
tho judgment of tho Judicial Oommitteo observed : “ The lan- 
guage of tho liogulalion would seem to apply to questions be- 
tween the Zemindar and tlie Govommeni, and to have been 
frameil with a view of preventing a seroranco of the Zamindari 
■without public notice to tlie Govommeni. It is not very obvi- 
ous upon what principle it can bo hold that an instminent good 
against tho party making it is bad against an boir, if tho ances- 
tor had an absolute power of alienation. If tho snccessor is, 
as we should terra it, a romaindor-raan, or claiming by a title 
which tho ancestor could not defeat, the case, of coni so, is 
different. Bnt their Lordships are of opinion that there is in 
tliis case no ground for the ohjcotion.”(i!) 

When a purchaser takes possession of a uon-traiisforahle 
PnrohaMa' of touiiio, and interposes himself heiwoon the Zc- 

land, he, by that 

ttespasser. act, commits a 'wrong, and is a trespasser ; and 
one mode open to tho Zamindar to retlross the wrong, must 
clearly bo by a suit to declare that no interest is vested in such 
purohasor, or to rostrain him from interfering with the collection 
of r6nt.(v) 

(i) Vem^aumra Yeiiwpah Nateker v. Alagoo MooUoo Servetgaren, 8 
M. I A. 827 See Paadife P, 0, J. Voh T. 786. 

M J., ia Mwre^m' Muk&jm v. Jodomaih Ghew 7 

W E, 114 
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Section 2. -Of Land in tlio Prosidoney-Towns/^ 

Tlio nature an<l ineidonis of immovable property iu tbe town of 
Calcntia luive ])een Hie hubjeei ot* s^'veral juJit'iai decisions. As 
far back ah tbo j’ear 17S5, it ^Y^ls doeidcil l)y Hic Supreme Court 
of Calcutta ilial an executor or adinlnislralor, as sueb^ mioht 
bring ejoctment for lands in Calcutta of Britibh snlijects. The 
land of a British subject is^ tliorofcre, to bo considered real pro- 
perty mb modoj not as in England, but qualified by the Charter* 

The lands and houses of British subjects” said the Court ^^havo 
usually been conveyed in this settlement; by deeds of lease and 
release; or by bargain and sale. Tho liUo % lease and release 
depends on the Statute of Uses(r); >vhich is a remedial act, and has 
always been considered by this Court as applicable to tho lands 
of British subjects. Tho conveyance by deed of bargain and sale 
would indeed be endangered by the Statute of Enrolments (27 
Henry YIII. c. lO), if tbo latlor extended hilhor ; but the court 
are of opinion that it cannot be so extended, bocaitso its provi-^ 
sions are inapplicable to this country. A mere bargain and 
sale of laud is, therefore; sufficient here to convoy an estate in 
fee, as it would have been in England under the Statute of Uses, if 

* fcjeotion 11 of George III. Uhap. 70 enacts, that the Supreme 
Court of Judioatuve, at Fort William in Bengal, shall have full powGi' and 
auihoniy to hoar and deteniaine, in such manner as is provided for that 
purpose (in its charter or letters patent), all and all inaimor of actions and 
suits against, all and singulnr the Inhabitants of the city of Calcutta, 
provided that their inlmHiance and Buccm%on> to lands, rents, and goods, and 
all matters of contract and dealing between party and party shall be deter- 
mined, in the case of Mahomodans, by the laws and usages of tho Maho- 
medana, and in the case of Gentoos, by tho laws and usages of the Gontoos, 
and where only one of the parties shall be a Mahoniedan or Gentoo, by the 
tews and imges of the defendant There are similar statutory provisions 
lor Bombay and 3iMim See 37 Geo. Ill Chap, 112, Sec. 13. 

{^) 27 Hen. 8, 10* 
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the Statute of Enrolmouts had not boon pa9scd” (ip). Tlio com- 
mon law of England and the greater part of the statntc-liiw liaYing 
been introduced into tho Prcbideney-Towns of Calcutto, Dombay 
and Madras, the lands of Eriiiftb subjects prior to tho 1st of 
January 1866, descended as in England except in so far as the 
descent was interrupted or tho succession varied by Statute or 
Charter, 

Tho proposition that all immovable property in I5onil)ay was 
of the nature of chattel real, and that there u as not any pi-opcriy 
of tho nature of freehold of inheritance was disapproved of and 
denied by tho local Iligh Court as being irreconcilable with 
Royal charters, Acts of Parliament, and of tho Legislative 
Council of India, decisions of tho Courts, both in India and 
England, and tho tenures of land and practice of conveyancers 
in Bombay, (,■»■) 

Sir Richard Garth in delivering his judgment in the case of 
Sar/Jes r. Prosomonwi/ee Dosm(jj) thus dwelt upon the intro- 
duction of English law of Real Property in the rresidency-iovvus s 

" Tho case has boon argued at some length, and our atten- 
tion has been called to a groat many authorities, but I am bound 
to say, that from first to last I havo never entertained tho 
slightest doubt, cither that the law of dower has been recognized 
in this country, amongst Europeans and Armenians, as a branch 
of tho law of inheritanco, or that estates which have been held 
by British subjects under tho name of freehold estates of inheri- 
tance are in all essential respects tlio same estate which have 
been hold in England under tho samo name. 

Indeed I should bo extremely sorry to think that at this 
day any doubt cortld reasonably be thrown upon either of those 
propositions. For a long series of years, estates of inheritanco 
have been enjoyed and dealt with by British subjects here in 

(w) Doe dm. Sawffev. Bmehm’am abhors, Morion’s lieporte jt. 70. See 
Also Clarice's Rules aaiOrdars, {J829) p. 62. 

(fli) Naoi'oji Beran^i v. Bogm, 4 Bom. Eep., 0. C. J,, 1. 

<^) eCak, 79A 
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the samo way as iliey have been in England* They have bo(3U 
bought and sold as such — they have been (ran'-forred trom hand 
to hand by modes of conveyance which are only aj)i)licablo to 
English tenures^ and meaningless as applied to any other tenures. 
They have boon considered and treated as such by the Saproino 
Court since its first establishment, and they have boon made the 
subject of real actions, which we all know constitutes a inaclii- 
iiory quite inappropriate to any other than English tennn^s. 
And lastly, they have over and over again been recognized and 
dealt with as such by the Indian Legislature. 

So long ago as the year 1815, we have the direct auUioriiy 
of the Supremo Court in the case of Emiu v. Emn (:) diciding 
— lat that the English law of dower was at that time recognized 
and enforced hero as it was in England ; and 2/a?/// that Armenian 
subjects of the British Crown residing in Calcutta wore amen- 
able to that law. 

From that time to the present, as far as wo know, Iho 
correctness of this decision has never been questioned, and we 
have the further evidence that the law of dower was fully recog- 
nized, from the fact that a lai’ge number of fines have been pro- 
duced before us from amongst the records of the Supreme 
Court, which have been levied from time to time /or the ejejpnm 
purpose of barring dower. 

Thou we have the Dower Amondmont Act of 1839 passed 
by the Legislature of this country corresponding in most of its 
provisions with the Dower Amendment Act in England, the 
3 & 4 Wm, IV, c* 105*^’ 

The leading case of Freemm v* Fairlie (a) decided in Chancery" 
hy the Lord Chancellor as far back as the year 1828 established 
the following propositions ;~ 

(L) That as far as British subjects are concerned, the 
English law was not only //imthe law of Calcutta, but that it M^as 
so from the earliest period of that settlement, 

<2,) That the estate in land and tenements of a British sub- 
jects in Oaloutta, was of such a nature as to dosoond to his heirs 


(«) Morion hj Montriou, p. 242. {«) M. L A, 340* 
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according to tlio English Law of Succession, lliut it was tieoludd 
of inheritance according to the acceptation of those terms hy the 
Law of England. 

(3.) That upon a conveyance by a former owner by deeds 
of lease and release to a now proprietor, the Ir^ter ca rung Ins 
title-deeds to the Collector, obtains a new potiah as a mutter of 
right ; the Collector can not refuse it, and the proprietor can 
insist u}K>n it. In the same manner the heir-at law going before 
the Collector and satisfying him that he is the heir, is entitled 
to the pottah. There is a rent or tribute payable on these pott ahs. 
The pottah is issued by the Oollootor and it apjrears upon the 
very face of it, that it is nothing more than a fiscal regulation 
introduced for the purpose of collecting the tribute to which the 
land is subject. 

In the ease of the Mayor of Lyons v. The East Im/ia Com- 
pany (6) their Lordships of the Judicial Committee laid down 
tho principles on which the exclusion from India of special Eng- 
lish laws rests, and held, that the law, incapaeihiting aliens from 
holding real property to their own use, and transmitting it by 
descent or devise, has never been introduced into Calcutta, and 
that the Statute of Mortmain (9 Geo. II., c. 36) does not apply to 
India. 

The descent of lands is according to the lex loci ret sitae 5 
and in the old Supreme Court at Oalcntta only three systems of 
law were administered — tho British, the Mahomedan and the 
Hindu, (c) Under its charter, tho Supremo Court sustained both 
at Law and in Equity, the titles of Hoirs-at-law ; entertained 
and determined suits for foreclosure of mortgages-in-fee or for 
reconveyanoe-in-fee. It also passed fines to bar dower, ami in 
several instances decreed an assignment of dower, Tho oon- 
voyanoes of lands and houses in Calcutta when the transaction 
was between Europeans, and where the entire interest was 
intended to be given to the purchaser, were usually by English 

(J) l M. L A. jB. 176 ; Paadit’s P. C, J. VcL X p. 107. 

(fi) Mvslmh V. Misliah 1 Bnlnoia, m v. Sum, FuU, 4SQ ; 

JjviOen T. Johames, Matt. Sad B4 18. 
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jreohold conveyances, chiefly by Lease and Tioleaso lo the pur- 
chaser and his heirs for ever. The rif>ht of Ihe heir-at-law was 
invariably admitted, except whore it interfcral nith the claim of 
the executor. In many instances, Lands in Calcutta were con- 
sidered to escheat to the crown, for want of heirs ; and grants 
were obtained in consequence through the Crown-olKcer.s in 
England of such lands in favour of illegitimate children of the 
deceased owner (d). 

The descent and devise of iminovablo propeiiv in British 
India of all Europeans, Eurasians, Jews, Armenians and Chris- 
tians are now regulated by the Indian Succession Act, 1865. 
Section 5 of the Act provides that the succession to the immov- 
able property in British India of a person deceased is regulated 
by the law of British India, wherever he may have had his 
domicile at the time of his death. 

The maxim, Quicquid plcmtutur solo, solo ced'd, obtains in 
the Presidency-Towns as between British subjects. This in- 
equitable principle of feudal law was established by the Statute 
of Gloucester 6 Edw. I c. 1, and it is questionable whether 
this Statute is at all applicable to India, and whether having 
regard to the common-law of the country sw to removal of 
buildings and other fixtures by outgoing tenants (e), tho maxim 
might to be allowed to prevail against the Hindus and Maho- 
medans holding land under defective titles in the Presidency- 
Towns. Tho current of reported decisions in Calcutta has, how- 
ever, been to uphold and perpetuate the injustice of the feudal 
rule (/; j and a positive enactment of the Legislature or a deci- 
sion of the Judicial Committee is needed to unify tho law on 
the subject with that prevailing in the Mofussil * 

(d) Clarke’s Rules and Orders, (1829) p. 03 &e, 

(a) Re Petition of Thahoor Chmcler Paramaniek B. L. R. Sup, VoL 
(f. B. E.) p. 595. See also 6 Bom. H- C. E. p. 80. 

(f) Rr<^onath Mulheh v, Weshm 2 Ind. Jur N. S 168 j Gour ©opai 
DuM V. Simm& Ohm, Coryton’s Bep, 41. Shop-id) Nath Xhellty v. 
PoKalOhand Xa%a, Boui'ke’a Bep. 0. G, 159. See Oontra, Mudduek v. Mw- 
mokar 1, 1. Bl 6 Cal p. 688. 

* It has beso. lately held by the Privy Ceunoil that the BMlieh laws of 
Champerty and Maintenance do not obtain even in the Preeittenoy.pown*, 
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A iettancy croaied by expre«is contract between Hindus in 
Oalcut fa is within the words ^‘'matters of con- 
todu Lelee! ^ dealing between party and party’" in 

21 G-eo. III., c. 70 Sec. 17, and the rights of the 
parties and the incidents of tlie tenancy must be governed by 
Hindu law (g)* In this case the ejected tenant was declared 
entitled to compensation fur buildings erected by him during* 
his tenancy. The rule of common-law laid down in Thahooe 
Chtinder ParamanicV s case (/O, — r/r., that bnildings do not be- 
come the property of the owmer of the soil on whicli they are 
erected, merely because they are erected, but lhai any one who 
has built on land which he occupies under a honti fide claim of 
title is entitled to remove the materials or to receive comtjonsa- 
tiou for them, — has its origin in tho Hindu and Muhammadan 
laws* It must always be borne in mind that the English law 
not being applicable either to the Hindus or the Bluhammadans 
on the first settlement, the subsequent acquisition of the rights 
of sovereignty by the English might enable the Crown by ex- 
press enactment to alter the laws of the country, but until so 
altered the laws remain unehang<»d. {%) The legitimate infer- 
ence, therefore, is that as between Hindus and Muhammadans 
in Calcutta, tlie strict rule of English law as to buildings and 
other improvemeiitb going with the soil, ought not to be en- 
forced. 

In Parhiiilg Bmah v. Woomatara Dnbee {j ) tho question 
was, whether tho tenant of laud in Calcutta, on which he had 
erected tiled huts was entitled to remove thorn. A custom to 
remove such erections whs proved, and Mr. Juhtiee Maepherson 
upheld the tenant’s right to pull down and remove the tiled huts 
in case of ejectment by the landlord. 

A forUoH they do not apply to India. It would be most undesirable,” 
said their Lordships, that a difference should exist between the law of 
the Presidency*ToWna and the Mofussil on this point.” Mm Coomar 
Moondoo t. Chmdar Cwfuto Muherj^a L L. 3Bi., 2 €al mB, 

(d) Per WmsoH J., Mudiv/ch v, Mttrmokar I. L. B., 6 Cal 688. 

(h) B. L E. Sup Yol iP. B, B.) p. m [I A, p 687. 

(i) fh4 Admeat0^Q$iw¥al ef Bengal v. Same Smnm&ge J>amee 9 M. 

Ij) 
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CHAPTER II, 

OF aEWERAL PEINOIFLES AND MAXIMS AS TO 
SALES AND FXJKCHASES. 

If is a general principle of law that a man ■ihall not a'^oiil 
his own grant, and another that an heir is bound by the acts of 
his ancestor in respect of lands which he inherits from him. 
These principles are founded upon justice and common sense, 
for law is intended to suppress fraud, not to encourage it. (A) 

A man cannot grant or charge that which he hath not. The 
owner of property cannot, in general, convey to another a title 
higher or more free from encumbrance than his own. (/) 

If a person is the owner in possession, but has only a res- 
Salo by a Hin* power of alienating the propei'ty, he can 

du widow for in general give to no one a title except upon an 
allowable cauw which is within the restriction. Thus 

a Hindu widow when she inherits her husband’s property is 
owner of it; she fully represents her husband’s estate, but she 
can not alienate it effectually except for certain specified pur> 
poses ; and when she does alienate it for any other purpose, such 
alienation is void as against the reversionary heirs of her hus* 
band, (m) 

So if a person is not the owner of property, or is only part 
owner, hut has a power of alienating the property for special 
purposes not only to the extent of his own interest, but ab- 
solutely, so as to bind the owners, sUll he can only confer a 
titlo upon an alienation for the purposes specified, (n) 

{k) Pei Sia BiENESS Pbacook, 0. J., B. L E. Sup. Vol, p. 851. 

(Q Varden Beth Sarny. Lml^a^y BoyjettaM, 9M. I. A. p. 803} 
Pandit’s S’, C J.Vol. Lp 83?. 

(m) Haekux'S LecUues on Indian Law, p- 88. 3 W. B, I83, 
t») mh p. 88, 8 W E, p. 16, 
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Thub till* powt'r of tho managpr for an infant lioii to cliaige 
an estate not Iiiu o«n under the Hindu Law, a limited and 
qualified power. It can only be exercised rightly in a case of 
need or for the benefit of the estate ^o). Thus too tlio manager 
of a Hindu Joint family can alienate the property not only of 
himself, but also of Ms co-sha.rors, for certain purposes ; but if 
he alienate it for any other than these purposes, the alienation 
is void, (p) 

All alienations are binding on those who made 

them, and their heirs, successors or representatives in interest. 
Agrantor shall not delegate fiom his absolute grant. In eveiy 
case, therefore, of s,ilo of one of two adjoining tenements, by 
the owner of both, tho prudent vendor will by express reserva- 
tion or regrant, keep on foot for his own benefit, in respect of 
the tenement retained, any easement or 2'«<«i-ea%einont which 
he may have acquired or enjoyed, or which he may desire to 
exercise over the tenement sold. So on the grant by the owner 
of a tenement of a part thereof as it is then used and enjoyed, 
there will pass to tho grantee only those mithivous and apparent 
easements and guaii easements which are nemsarg to Ihe I’oason- 
able enjoyment of the pro[)erty granted. If the grantor however, 
intends to reserve any right over the tenement granted, it 
is his didy to reserve it expressly in the grant. But there is the 
well-known exception which attaches to cases of what are called 
ways of necessity, {q) In fine, if a man wishes to derogate from 
his grant or to reserve any right to himself, ho should state so 
in the grant itself. 

Covenants or other burdens which are annexed to land run 
with the land. Transit terra cum onere. 

A grant to bo ^ always to be taken strongly 

taken against against the grantor and his representatives in 

the grantor. jj^terest. (r) 

(0) 6 M. 1. A. p. 30a 

(^) Mabkbt'b Lectures on ladiam Law, p 89, 

(?) Tudor’s Le&4. €as, 1S7. 

(r) JPktruMin^ r. M&ikmu4<in Chwiky^ B. L. B» Sitp, ?dl p, ?5, 
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No implication *^® implication of reservation 

eLcp^^oyea^e' of *>■^7 ri/»hfc in favour of tlie oranior, eveept. by 
meuts oi notes- express coii tract. Easements of noceh&ity, how- 
ever, come under implied reservation* 

A grant of property carries with it all the legal incidents 
Implication of hich are necessary for the reasonable enjoyment 
giant. thereof. It is, tlierefore, a general rule that the 

grant or oonveyanee of a principal thing shall bo held to carry 
with it all that is reasonably necessary for the enjoyment of the 
thing granted. Res aceessoria sequitur rem prencq^alem^ The 
accessary right follows the principal, and aecerntrien are either 
corporeal or incorporeal, and consist of appurtenances, rights, 
easements, privileges and other appendages. It must bo borne 
in mind that the incident passes by the grant of the principal, and 
not the principal by the grant of the incident. 

In a sale of lands, or of a house, the lands or the house is 
generally sold with its rights and appuvtenanm. Rig^kh are 
such things as are essentially necessary to the use of the subjoct 
of the sale, as a road for passing to and from the ground. Ap^ 
pmtemmes are things from which an advantage is derived but 
in a subordinate degree, as a well, a drain, a stable and a cook- 
room. As these do not constitute any part of the house, or the 
ground, but are merely dependant on it, and as the house or the 
land may be sold without them, they do not follow the sale of the 
lands 01' the house, unless generally or specially stipniatod for. (^<^) 
In a sale of land, or of a house, all fixtures are included, 
though they may not have been specified by the seller. Fixtures 
comprise all such things, as can not be removed without actually 
detereorating the thing. In a sale of ^Hand/' the tiees on it 
are included, because they are connected with the land in the 
nature of fixtures, and there was no intention of cutting them 
down ; but neither the com growing on the lands, nor the fruit 
upon the trees follow the land, as they are intended to be out 
down and gathered* The seller must however remove them 
before delivery. 


($) Elberliog, Chapter on Sales p* 10^. 
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In tho sale of a house’* the foiinclation and ^upersiruciiue, 
the windows and doors are necessarily included; but not loo'se 
shades or huts; which may be removed wiihout injuuny the 
house. 

^ ^ ^ ^ Tn cases of contract in India, it is iiidis- 

pioof of pay- puta])le that it has never been held that a con- 
dmtion^ iiritt- under seal of iisolf imported lluit tliero 

was a sufficient consideuilion tor the agrceineut. 
The established practice of Courfeb in India, is io take noth- 
ing for granted and to re([uire satisfactory proof that considera- 
tion had been actually received according to the terms of the 
contract ; but the mere denial of tho receipt of the coiibideration 
stated is not in all cases sufficient to cast upon the party relying 
on the instrument the burihon of proving payment of that eon- 
feideration. Where a party comes into Court to set aside a deed 
of sale or mortgage 0 !i the ground of want of conbideration, he 
must establish facie case entitling him to relief. (/) 

The pidnciple of English law is that a document sealed and 
delivered imports ooiibidoration. This doctrine does not obtain 
in India and it is always open to tho defendant to show that tho 
Plaintiff was suing on a contract for which there was no consi- 
deration other than natural love and affection which cannot be 
made a ground of a suit for damagob for broach of covenants 
for tiile, (?0 

Meritorious consideration, such as lovo, affection &o., though 
good as betwoen the parties themselves, is not in the eye of tho 
Law hmii fithy if it is inconsistent with that good faiih which is 
due to creditors, (t?) 

Marriage is a valuable and not merely a good consideration, 

WherOfc there is a real transaction between the parties for 
valuable consideration, whether it be by way of sale and mort- 

0) Tmarru v. Eajah ^mhad Bern* ISi W.B* P* 

C. ll ; S. 0., 12 M. I. A. 282 j Pandit's P. 0 . 1 Yol XL p. 430. 

(it) Bafu y. Krkm Mai Rm Chmdm X. L. R. 2 Bom. 2*74 

(0) Btrmg v. 18 Boav 408. [ Mad. Bop. X28. 

(^) CMnkk^ixii Chima v Zemindar cf ^ 
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to sell it with such rights as the owner thought should be attach- 
ed to particular parts of it.” 

G, the owner sf certain property, sold it in lots to diftcreni 
of Way The plaintiffs purchased a portion of 

Owiior'ihip of the property, and obtained from G a conveyance, 
#ioa. lojunotion. fjjg southern boundary of the land pur- 

chased by them was stated to be “ the land of the saiil G, out of 
which he has allowed a passage six feet broad running almost 
straight west and east, and terminating on another passage 
leading, &c. the deed continued, “ which two passages the 
said G hath granted and allowed, and doth hereby grunt and 
allow to” the plaintiffs “their heirs, representatives, and 
assigns, and all other the purchasers of the northern portion of 
the said piece of land, &c., together also mth the right of the 
two passages for ingress and egress hereinbefore mentioned.” 
In tbe second deed, conveying another parcel of land to the plain- 
tiffs, G, said, with reference to the latter passage, “ no one shall 
he able to throw sweepings or filth on tho said road, or mahe it 
unclean ; if any one does at any timo act thus, yon will deal 
with him according to the laws in force.” The defendant had 
become possessed of part of the northern portion of tho laud 
sold by G, and he also owned, under a distinct title, a house 
abutting on the kne in dispute, but having no doors opening 
into it. Shortly before the institution of the present suit, tbe 
defendant constraoted three doors opening on to tho lane, two 
of which were used for the purpose of cleaning two privies on 
the defendant’s premises, and the third was used by the de- 
fendant and his servante as a means of access to tho lane. 
In a suit by the plaintiff seeking damages for trespass, and 
m injunction against the alleged wrongful user of the lane by 
tbe defendant, and praying that ho might be ordered to dose 
the three doors , — held (per Couch, 0. J., and Markby, J., 
overruling the decision of Maepherson, J.), that the plaintiffs had 
not Such a property in Ihe soil of the lane as would entitle them 
to prevent the defendant^ foom making new doers on to the lane, 
and to restrain him ffOm using the doors already made j €isy 



SIC UTEEE TUO UT ALIENITM NON LiEDAS 


ST 


had only a right of Way : hut au injanction was granted 
restraining the defendant from using his door-ways for the pur- 
pose of cleaning his privies or in any othor manner so as to 
obstruct the free use by the plaintiffs of the lane, (e) 

Easement. Eight “appurtenant or bdonging” 

oi way— Unity will Ordinarily carry only actual existing easo- 
Suoi-mSS!^nS- ments, and therefore will carry no right of way 
flora ovor the land of tho grantor, though, under cer- 

veial persons, tain circumstances, even these words will have a 
wider construction. Where farther words are used, such as 
‘ therewith held or used,’ such words will carry a Avay formerly 
enjoyed as an easement, but as to which tho right has boon sus- 
pended by unity of possession. But such words will not carry a 
way made by the owner of both properties during the unity of 
possession for his own greater convenience in the use of the two 
properties jointly. But where, during the unity of possesion, a 
way, which has never existed as an easement, is in fact used for 
the couvenionce of one of the tenements afterwards severed, 
the authorities show that the words in question are largo enough 
to cany it. One who has a right of passage over any place, 
must not, any more than tho owner of the soil might, use it in 
an excessive or improper manner so as to obstruct the exercise 
by others of their rights. 8ia vtere tuo ut alimum non Imdan.* 
The acts of several persons may together constitute a nui- 
sance, though the damage occasioned hy the acts of any one, 
if taken alone, would not be appreciable. (/) 

Tho word ‘easement,’ as used in the limitation Act 1877, 
j,j. has, by force of tho inlorpretation-clanse (s. 3.), a 
much more extensive moaning than the word 
jpretdre. Umi- bears in tho English law, for it includes any right 
^ 18?7), M. 8 Eot arising from OGulract by which one person is 
Rad 28. User, entitled to remove and appropriate ffflr his own 
profit any part of the soil belonging to another, or anything 

(e) Madmmahm 8m v. Chandta Kumar Mooke>j0e, 9 B. L. R, i)S8. 

) Ohmder Coomar MooJserfi v. JKt^laek O, Se^ 1. It E,, 7 CftL'668. 

* So use your properiy as not to injure the rights of another. Every 
man is restricted ag^st using his property to the prejudice of other*. 
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growing in, or aitached to, or subsisting upon tbe land of another. 
An casement, therefor^ under the Indian law, embraces what 
in English kw is called a proJit ii that is to say, a 

right to enjoy a profit out of the land of another. A prescript 
tive right of fishery is an ‘ easement’ as defined by S. 3 of the 
Act, and may be claimed by any one who can prove a ‘ user’ of 
it, -that is to say, that he has of right claimed and enjoyed it 
m4o„t intem.paoa for a period of twoly years. .Ub„„sh ie 
oes not allege, and can not prove, that he is, or was, in the pos- 
session, enjoyment, or occupation of any dominant tenement, (y) 
In 1860 R. whom the plaintiff in this suit represented 


— x'*“*-*«*** represented 

with Government for the lease of a plot 
Sromd called the D. estate and got possession 


Watex’, flow of 

In 1865 B took a lease of the estate from Government for 999 
years, to enure as a lease from 1860, the time at which he 
entered upon possession. Ilhe defendant’s estate adjoined the 
paiutiffs. Defendant’s title, also derived from Government, 
dated from 1869. A formal lease was granted to his predecessor 
in 1874 in similar terms to that to plaintiff. 

In 1864 R opened an artificial channel for the conveyance 
of water for the use of his estate. This channel was taken off 
trom a ravine in Government waste land, and before reaching 
the plaintiff’s estate passed through land which in 1864 belonged 

to Government, but which subsequently formed portion of the 

defendant’s estate. 

Wien the lease, under which the defendant claimed, was 

J yed by Ae plaintiff. The plaintiff sued to restrain the defend- 
irith md diy»tog ft. ft,„ ^ 

this chanael and for damages. 

It iTO haU ftat lie 4ow of water ft ft. alaonel h»Tinw 

tmaof fte TOOulioo of fts in 1865, a rigW to it PMsrf 
n.plft.t.«, nndor ftat lo., a„4 ft.; ft/ 
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accordingly entitled to it; that the defendant, whose lease was 
subject to that right, was not entitled to interrupt the flow ; but 
that he might use the water in a reasonable manner as it flowed 
through his land. (A) 

Malik&na is an annual recurring charge on immoveable 

Ma 1 i k a n a, Property, and may be sued for and recovered by 

puit for Limiia- tjjQ purchaser of such rights within twelve 
tionAol(XVo£ \ , 7, i 

1877), sehed. ii. years from the time when the money sued tor 

art. 182 . becomes due. (i) 

The rule of Tlie rule of Caveat JEmptor* deprives the 

CaBeaiSm^for. jjQyg]. guy remedy against his own lacheti (/), 
for he ought not to he ignorant of the interest he is about 
to buy. In the case of a purchaser who was a neighbour of the 
vendor, and who consequently had ample opportunity of 
enquiring into the title of the property himself, but who ap- 
peared to have made no enquiry and to have bought it without 
taking any trouble in the matter, Sir Eichaul Glarih thus 
dwelt upon the duty of every provident purchaser By 
the rule of Caveat Emptor (which applies as much in India as 
in England) the buyer is bound by Eaw to take care of him- 
self 5 he is hound to see that wliat he buys, he buys after 
satisfying himself that there is a good title, It is a voiy old 
maxim of law, and a veiy good one, that if people will not 
assist themselves, the Law will not assist them } if a person 
chooses to buy a property without looking into tho title, ho 
does so at his own risk, and the Law will not help him to got 
rid of his bargain. The authorities are overwhelming to 
^ow that, if a deed of purchase has been once exoouied, unless 
there is an eviction by the vendor or some pei-son claiming 
under him, there is no right of action against the vendor, and 
the purchaser is without remedy. The purchaser is bound 

(h) Morgan v, I. L, E,, g Mad., 46—7. 
p Maram, 1 I* E. 6 CaL 921, rp. 4S, 

O ) Cfo«r Xtsk>re Saha v. Chmder Kiohore JDuU Mmomdav 2S W. R. 

• Ths T^wof ProMrty Act, 1882 does not dispense with the 
ordinary mfo" by purchasera of immoveable property, Act 
JV of 1882, see, 65, cl. 1, (a), r r •/ 
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lo look not only to his own title, but to see that he is properly 
indemnified by the covenant in his deed 5 and if he does not 
choose to protect himself by ascertaining that he is buying 
•with a good title, and by taking care that he is properly pro- 
tected by proper covenants, he has no remedy.” (/t) 

"VVliore a party purchases an estate sold in execution after 
notice that parties other than the judgment debtor claim rights 
and interests in the property, tho rule of Caveat Emptoi ap- 
plies. (Q 

Where the purchaser is aware that the vendor’s laudatory 
statements are in fact untrue, and yet enters into tho contract 
the maxim Caveat Emptor applies. 

A bonus paid for a putnee not in existence is refundable 
there being an entire failure of consideration tho principle of 
Caveat Emptor not applying to such a case. (?») 

Where a vendor, knowing that he has no right or title 
to property or being cognisant of the existence of incumbrances 
or of latent defects materially lowering its value, sells it and 
neglects to declare such defects to the purchaser there is a 
fraudulent concealment vitiating tie contract and rendering in- 
applicable the principle of Caveat Emptor. (n) 

Where the plaintiff purchased from a defendant an estate 
which had, before the sale been attached under a decree held by 
another party against defendant and paid the amount of the 
decree and interest to prevent a sale in execution it was held 
that tie principle of Caveat Emptor was wholly inapplicable 
to such a case, and that whether the plaintiff did or did not 
know of the attachment, she was entitled to recover from the 
defendant the amount which she had paid, (o) 

An intending purchaser of property, which hasheenpre- 

viously mortgaged, who has no reason to suppose it to be joint 

{It) GourMthm SsSa v. dimder Ktahore Dwtt 26 W. E., 46 , 4 '?, 

(I) Ghmihers v. Rarngutin Chmhfiuiitf, 9 W. E., 656. 

(w) Xritto thoil Moitro v. £ttmar Jtoy, 6 W, E, 23 $ 

in) 7 W. %,m. ( 0 ) low. R, 380 { 2E LR, A. a,87. 
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Family property, or the vendor to be a member of a, joint 
family, and who has enquired of and learnt from tlie moit- 
oagee that there was no fraud, is not bound to make any further 
enquiry, (p) 

If a person knows that another has, or claims an interest 
in property for which he is dealing, ho is bound to enquire 
what that intei’Pst is ; and if he omits to do so, ho wdll be bound, 
although the notice was inaccurate as to the particulars or ex- 
tent of such, interest, {q) 

A vendor legally convoying all his title cannot bo sued for 
money had and received, although the title prove defective^ 
Accordingly, where the plaintiff bought two kanam claims, 
and sued upon them unsuccessfully, it was held that ho could 
not recover the purchase money from his vendor’s representa- 
tives, on the ground that the consideration for the payment had 
failed. A purchaser can not recover the purchase-money in 
equity when the conveyance has been executed by all necessary 
parties, and he is evicted by a title to which the covenants do 
not extend, (r) 

A bond fide purchaser is entitled to refund of purchase- 
money in a ease where some dispute having arisen as to the 
purchase, the matter was referred to arbitration, and it was hold 
that the vendor had no authority to sell. The principle of Caveat 
Emptor does not apply to such a case, (a) 

Caveat Venditor. Lot the vendor beware. Persons who 
allow a properly to leave their possession before the purchase- 
money is complete cannot recover from third parlies who are 
bond fide purchasers for valuable consideration, even if these 
persons shall be hold to have had notice of the amount of the 
consideration-inoney remaining unpaid* (t) 

In judicial-sales in execution of decrees of Court there 
is ordinarily no warranty of the title of th© judgment-debtor 

(p) 20 W. E., p. loa 

fy] 22 W. £., 248 ; See aJso 14 B, L. E,, 387. 

(f) Mtdummi MekMn v. UMai/il 1 Bep., A. C-, 39(1 

u) Kiehan Mohtn Saia v, S<m Chmder S W. E., 28. 

Jogoo Koopjm V, Parlattg Komm-. 3 W. E., 139. 
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in the proper^ sold, on the part of the docreo-holdor or the 
officer conducting the sale- 

In a sale in nseonaon of a dsonio of iho right, and 

aS’SSS i" «n estate of 

r?v of w recorded proprietor in the revoime 

resist.,., it isnsnaltodcwibe such ughi. J 

M ezests m the sale- proceedings as recorded in sneh registers 
m such description does not amount on the part of the docree- 

®®°®r conducting the sale to a warranty that such 
nghts and interests are correctly described. 

rt according to the usual practice, the 

ghts £md mleiests of a judgment-debtor in a share of a ullao-e 

lers'^tf the revenue-regrs- 

tos were_proclaimedforsaIeinihee.Wion of a decree mid 

sold, described as recorded, and the sons of the judgment-debtor 
^bsequently sued tlie auction-purchaser to recoL- their in- 
terest in such share and obtained a decree for such interests, 

a rtfond o7&e?T^'“ clecree-holder for 

efond of the purchase-money, proportionate to such iniorests 

a for ae coats of defending such suit, it was hold, there 

being no fraud or misrepresentation on the part of the decree- 
holder, or any thmg of an exceptional nature showing an ex- 
press or iniphod warranty mi his part, that the suit Cas not 
maintainalle. («) ^ ***’* 

Quijirm e^i impon, potior est Jwe. He who is first in 

point of time, is more powerful in Law. This maxim of 

Equity IS recognized by Hindu Law. Narada says: «Xn 

he ^se of a gift, a pledge, or a purchase the prior act has the 
greater force.” (v) *■ v «« wie 

sw cUtaml. i„ „a„ J 

khm ,f a Zammdar sells a patni right to one after havimr 
mortgaged the same land to apother, the mortgagee’s title ^ 
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being first in point of time must, as a general rale, prevail over 
that of the patnidar, however innocently the patuidur may 
have taken and paid for his right, (za) 

GHie proprietor of certain immovable property conveyed 
rrioiitj as be- it first to one person and then to another. Tho 
and ao* SewTd i-ii® vendor and the second 

pnicliabflr. purchaser for the possession of the properly, 
alleging that he had been first in possession of it but had been 
ousted by the second purchaser. It was held that tho first sale 
was not void by reason of tho non-payment of the purchase- 
money, and that tho second sale being invalid aa having been 
made by a person who had no rights and interests remaining in 
the property, the second purchaser was not a representative of 
the vendor and entitled to receive the purchase-money found to 
be still due to him from the first purchaser, and to retain posses- 
sion of the property until the receipt of that purchase-money, (.b) 
Plaintiff purchased from the first defendant, who purchased 
from the person admitted to be the owner in 1866. The resist- 
ing defendants claimed under a subsequent sale by the same 
person. It was held, reversing the decree of the lower court, that, 
on the ample principle that after the conveyance to the first 
defendant the owner of the land had nothing whatever to con- 
vey, the resistmg defendants took nothing, and the plaintiff was 
entitled to recover, (y) 

Plaintiff in 186a purchased a house of first defendant, 
which was already hypothecated to second defendant. In 1863 
second defendant sued first defendant in the Small Cause Court 
for the debt on account of which tho hypothecation had been 
made, and got a judgment. He then had the house attached 
and put up to auction, bought the right, title, and interest of 
the judgment-debtor in the premises, and entered and continued 
in possession. Plaintiff claimed in the present suit to recover 
possession in right of his purchase ra 1862. It was held, that, 

(w) Mabkbt’s lisctuws oa Indian Law, |fc 88. 

. Bam LaMm Bai v. Sandan Bai, I. L. E. 2 All, 711. 

(y) Virabhadra PUlai v, Ean Bam PiUai, 3 Mad. Hep., A. J., 88. 
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as first defendant had no interest wLatsoever in the property at 
the date of tho purchase, second defendant’s purchase was not 
a purchase from the debtor in part satisfaction of his debt. 
Second defendant’s claim still existed, and he could pursue his 
remedy, either against the person or tho property 3 and tliat as 
he was in possession, he had a right to demand tho liquidation 
of tho debt duo to him before submitting to be turned out. It 
was held also that the obligation of the first defendant 
gave tho second defendant a two-fold remedy : ono against tho 
person, and the other against tho tiring, (c) 

Equity aids the vigilant and not tho indolent. Vlgilantihm, 
et non domieiitiiita jura svb^miuni. The laws help the watch- 
ful and not the slothful. Encouragement is not given by Courts 
of Justice to stale demands. Where a parly to a contract seeks 
release from its obligations, on the ground that, for some reason 
or another he is entitled to repudiate it, he must assort this 
right as soon after becoming aware of it as he reasonably can. 
Long inaction unaccounted for must be held in equity to bo a 
ratification of the contract, (a) 

He who would disaffirm a contract entered into by mistake, 
must do so within a reasonable time, and will not be allowed to 
do so unless both parties can be replaced in their original 
position, (b) 

Mere lapse of timo, except whore it is a statutory or posi- 
tive bar to relief, is only evidence of acquiescence, bnt a mtui- 
que trmt wishing to impeach a sale must do so within a reason- 
able time ; which as a matter of fact, is generally less than tho 
time allowed by the Statute of Limitations : ttrough indepen- 
dfflrtly of Statutory limitation, no positive limit can be imposed, 
and each ease mast be governed by its own oircumstanoes. The 
general tendency of modern decisions is to discourage stale de- 
mauds 5 and where there are otilrer circamstaaa<»8 showing aO" 
qui^ossaoe, beyond the lapse of time, a short delay will be enffim 


(a) Mm Be4di v. Venkata Meddi, 8 Mad, Eep,, A. J., 841, 

(a) Zekm OSuDdr M^'eemdar v. Smka»t 9 W 4 B, 110. 

f. Umml UmaeU, I Mad B«p„ A- 0,, 800, 
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ciont bar to relief. A longer time, howovor, is allowed to a 
class of persons, e» g creditors, than would be allowed to an in- 
dividual. A married \voman may bind herself by acquiescence 
as regards her separate property, (e) 

Applying the maxim of optimum interpi^es remm it 
^ , may be shown by evidence as to the nature of 

tiaiTLbtoiablo in- the enjoyment of any immovable property w hat 
teiebts. grant in its oiigin really was. Aecoidingly, 

the frequent transfer of an interest in a tank without any change 
in the terms of the holding or in the amount of rent paid, 
extending over more than 60 years, was held to pi'ove that the 
interest was a permanent and transferable one, which could bo 
maintained against the proprietor of the talook in which the 
tank was situate, (d) 

Alienatio rei pra^eHnr jiir6 acerescfi?^c?e.~Alienation 
favoured by the Law rather than accumulation. 

^^AUud ebt tacm^'^alM ca/teri?*’— It is one thing to bo 
silent and another to conceal (suppressio veri)* 

Cujus ebt dare ejm est disponere . — The bestower of gift 
has a right to regulate its disposal, e. g , reservations in a grant ov 
demise of land. 

Assignatus utitur jure amtorisr^Ln assignee is clothed 
with the rights of his principal, 

Cuimnqiie aliquis quid concedit, comedere mdetnr H id^ 
sine quo m ipsa esse non Whoever grants a thing to 

any person, is supposed tacitly to grant that also without which 
the grant itself would be of no effect, 

Aecessorium non daeit^ sed sequitur suum pnndpale.’^Tho 
incident shall pass by the grant of the principal, but not the 
principal by the grant of the incident The purchaser of a 
house iicquires the right to the use of a way to a road which 
bad been eiyoyed with the house by the vendor, if it Is not 
merely a right to a way of neoessity, but a particular right over 
a defined path (e) 

^ JJd p 41. " 

w JSm % Mtstarmm $1 W» B. 386. 

Mm aAmder MUuh % Muobm Ohunder Mnndut^ 1$ W. B. 
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Simplex Cmmendatio non tMigat.-—K simjilo roconimeiida- 
tion or puffing does not imply a warranty. 

Traditio loqui facit chartam, — Delivery makes the deed 
speak, A deed operates from the date of its delivery. 

Transit terra cum onm.— The Land passes with all its 
encumbrances. These are either corporeal or incorporeal. 

Uberrima /ides, — The most abundant faith is required of 
all persons in a fiduciary position. 

Oonsuetudo loei est dbseroanda. — ^Local custom is to bo 
observed. A custom to be valid must not to be Contra bonos 
mores— against good morals nor against public policy. 

The general rule in the Presidency of Bombay is that, amongst 
Hindus, possession is necessary in order to perfect a transfer of 
immovable property by mortgage or deed of sale as against sub- 
sequent encumbrancers or purchasers. The main ground of 
this rule is that possession is notice to all subsequent intending 
purchasers or mortgagees, of the title of the party in possession, 

It is, however, the established and judicially recognized 
custom of Gujrat, that possession is not necessary in the case of 
fiflji-mortgage* to validate it as against subsequent purchasers 
or mortgagees. The necessity of possession being thus dispensed 
with, it seems to follow that a sa«-mortgage, in other respects 
good, is valid as against a subsequent purchaser or mortgagee, 
whether or not such purchaser or mortgagee has notice of tho 
wi-mortgage. To hold that a subsequent purchaser or mort- 
gagee for valuable consideration and without notice of a «««- 
naortgage is entitled to priority over it, would bo tantamount to 
depriving tire san-mortgagee of the benefit of tho custom that 
possesion is unnecessary. 

A buyer of property at an execution-sale who registers his 
certificate of sale docs not thereby acquire a title free from the 
obligation arising from a s«n-mortgage of previous date. 
Whentiie Oourtsells the right, titleand intei-est of the judgment- 
debtor in the property, it can n ot be regarded as selling more than 

* la Qujnrt a sflW'Xaorigago or sankhat means a mori^^o without ' 
possession. 
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the judgment-debtor himself could honestly sell. lie could 
honestly sell only subject to any equities agiiinsl himself on tho 
property ; and if by concoahuont of a 6«n-morigago ho sold pro- 
perty as free of that charge, he would commit fraud. The 
Court can not be deemed to do that which would bo a fraud if 
done by the judgment-debtor. If, then, tho Court sell only tho 
right, title and interest of tho judgment-debtor subject to all 
existing equities against the property sold, the registration of 
tho Court’s convo 3 ’'ance, vh., the certificate of sale, can not en- 
large the scope of that conyeyance and discharge tho propeity 
from any unregistered eneumbrance which was binding on the 
judgment-debtor, (f) 

The Zamindars of a certain mohulla claimed from the pur- 
chaser of a house situated in such mohulla wliioh 
*^**^*' ™ execution of a decree, oiie-fouH/t 

of the sale proceeds of such house, such pur- 
chaser being tho holder of such decree. The suit was based 
npoii tho terms of tho toajihul-afg. That document stated, inter 
alia, that when a house in such mohulla was sold, a cess called 
chaluiram was received by such Zamiudai's “ according to the 
understanding arrived at hetwem the seller and the Zamindars'’ 
IMd, that such Zamindars were not entitled under the terms of 
the waJW’ul-arz to one-fourth of the sale proceeds j tliat tho 
decree-holder, because ho happened to have become the auction 
purchaser, could not be regarded as the seller, and it was only 
the “ selhr" who was liable j that the terms of the wajilMd-arg 
wore applicable only to private and voluntary sales and not to 
execution-sales held compulsorily under process of law ; and 
that under these circnmslauoes Uie suit as brought must be dis- 
missed with costs, (g) 

Where by custom tho Zamindar is entitled to a quarter 
share of the sale-proooods as bis JB[uq~Zatmndati he is entitled 
to recover it on the occasion of sales either absolute or origi- 
nally conditional but subsequently becoming absolute by fore- 

(f) SohAag Chand Ghlab Chard v. Bhai Ohand, L L. B. 6 Bom. 194 

(jf) Bed MadAo v* Zahw-ulSag, I. b. R. 3 All., 797. 
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closure, from the vendor and the purchaser ; and the latter can- 
not be dibcharged from his liability by proving that ho has paid 
all including Zamindar’s dues to the foimer, it being incumbent 
on him to see that the Zamindar is satisfied in respect of his dues. 
It u as further Md that under the circumstances, tho pUiniifis, tho 
zamindars were entitled to ^ fiom Rs. 450, tho principal amount 
repayable and not from tho amount ascertained at tho time of 
foreclosure to be due to tho moitgagee including inter est, inas- 
much as the deed made no provision for payment of any sum as 
intoiest. 

Lex non eogit ad invpomlMa. The law forces not to impos- 
sibilities. — ^Where the owner agrees and contracts with his 
tenant under a lease for years that neither ho nor his assigns, 
would daring the term, permit any building to be erected on 
land fionting the demised property and the land is subsequently 
taken by Government under the Land Aquisition Act for public 
pui-poses and a building is erected thereon the owner must bo 
held to be discharged by the Act from his obligations under tho 
covenant, "When land is taken by the Government under tho 
Land Acquisition Act, the land is abolutely vested in the Govern- 
ment free from any right of way previously enjoyed by tho 
public over such land, (i) 

A right of way can not by the provisions of Act VI of 
1837, continue to most over land aoqnired by a Rmlway com- 
pany under that Act with the aid of Government. If, however, 
the Railway company by their representations and conduct, Jay 
ihomselyes under legal obligation to provide a road or crossing 
such obligation may be enforced. (J) 

Pmdem qmustio est dmMvuni scieniico — Skilfnl inquiry is 
half knowledge. 

There should he juris et seiiinm conjunotio — combinaiiou 
of both right and seisin in a vendor. 

<») Mma Bern v. SMbk Sir Raja Deo Naratn Smn^, N. W. P, H. 

(.) In the matter of tho PetiMou of ff. B. Fcwwkh, 6 R L, R Ap. 47, 

(0 QoU&tker of U-Furgums v. Nohia Chendv Q'Aoee, 3 W. E. 27. 
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I* mptionot Thomaidm ommapmvnmmtur }'ite es^e (dill 

Resulatjiy— cannot apply here it is plain that the groalost 
lueinluitips. possible irrogularitios have occurred, (k) 

Forma lef/aln forma es^enfwlis- The fonns and roquiNitions 
of law must be complied with. “ Formality” says the Hindu 
lawyer Jagganatha, “ is ordained for the sake of proof.” 

The inlos laid down by the Law arc based partly on ovpcdi- 
onoy and pai tly on public policy, and their object i^ to secure 
honesty in dealintfs between man and man and to facilitate the 
proof thereof when those come to bo adjudicated upon in a Court 
of Justice. The requirements of the Stamp and Registration 
Acts must always bo I'ulfillod to ensure the validity of transfers. 

If a put nee is sold for arrears of rent without the notice 
required by Regulation VIII. of 1819, the sale is informal and 
c.m bo set aside, notwithstanding the bond fde^ of the purchaser. 
Whore such sale was so sot aside and the Lower Appellate 
Court refiised to make an order for refund of the purchaso- 
ttionoy, the High Court in special appeal, and with roforonce to 
s. 14 ol. I of the Regulation VIII. declared the purchaser en- 
titled to a refund with interest (f) 

In a suit for possession of land on the ground of title under a 
Contiact— Ko. Kobalah, it is not enough for tlio plaintiff to prove 
bahh-Signa- the writing and signature of the Kobalah ; ho 
tiue— DoUvojy prove that it was delivered as a com- 

plete instrument, and was made over to tho grantee as such, and 
not merely as a signed document to bo eomplolod afterwards by 
being delivered to the Plaintifts. In this case tho defence was 
that the Kobalah had not booomo a complete conveyance of the 
land, {m) 

Tho notion that a sale or transfer cannot be made or piov- 
ed without a deed of sale or some written agreement is a mis- 
conception and erroneous, (n) The partilaon of a premises into 


(It) Qhmdhty Makmed Zahomtl Jlttq «. Mahomed Tahob, 23 W. E.S67, 

(l) Moiamck AU v. Ameer AU, 21 W. E. 262 , 

(m) Shaikh Omed AU v. Nidhee Ram, 22 W. R. 367. 

(jO) Mmimcd ReoMo t, Madho Dae Sjfraga, 1 N. W, P, Bk Cl Bap S3, 
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separate portions and the subseqnent sevoial and iiuU'jiondenl 
occupation thereof by the paifcies as well as the acquiosconce 
inter parfes in the leconstruction or rebuilding over such por- 
tions at their lespeotivo expense — ^.ire facts which may bo alleg- 
ed and proved to show the faclwm, of a transfer of property in 
iho absence of any written document. 

The Tiansfor of Properly Act, however, makes it now 
compulsory that all sales of tangible immovable propeity of 
the value of one hundred rupees and upwards as well as all 
sales of a reversion or other intangible thing should he by a 
duly registered instrument, (o) In tho case of tangible immo- 
vable property of a value less than one hundred rupees, such 
transfer may be made either by a registered instrument or by 
delivery of the property, (p) 

“According to Hindu Law” said Mr. Justice West “a 
symbolical delivery will in the appropriate cases suffice. 
Where, therefore, there has been a public avowal of a sale, 
gift, or mortgage by registration, the transfer appears to he 
completed. The change of ownership proclaimed to all, 
perfects a right availahle against all ; in other words, a real 
right instead of one 'in personam’ The effect of notice of 
a prior contract to the individual purchaser or incumbrancer 
seems to rest on a somewhat different principle. In snch a case 
there has not, unless the requisites have been fulfilled, been a 
complete transfer of the real right j but the second contractor, 
taking with notice of the prior dealing, is not allowed, as we 
have seen, by the Hindn, any more than by the English law, 
profit by his share in the vendor’s fraud.” (g) 

The weight of authority in Bombay preponderates greatly 
in favour of the necessity of a transfer of possession, as the 
necessary complement of a contract, in order to effect an abso- 
lute change of ownership by sale. The transfer of possession 
may be replaced by registration or by a decree giving notice 

( 9 ) Act IV. ef 1882 Bee, S4 cL 2. 

(p) 64 cl. 3. 

(?) JSSoj Smhand v. Sai Jmnt, I. L. B, 2 Boa 333—34. 


HE miO SEEKS EQUITY MUST DO EQUITY 


41 


to all of the change ; butj in the absence of some such public 
indication, the only right acquired by a vendee, as by a mori- 
gagc(‘ 01 doni'o, is one of an equitable chaiactei eufoiceable 
only ag.uust the vendor and those taking undei him with notice 
and not against puiehasois or sub-purchasers in possession without 
notice, whose legal title, fully acquired, cannot be cancelled by 
the Couiia, on the giouudof dishonest or unconscionable means 
having been used in acquiring it. 

Wo words of inhei itanee are lequisito to continue to bis 
Wiitinar anrt heirs a Hindu’s interest in a freehold state, fr) A 
latutufy^regiu- Ili°du could by the Hindu law pass land by do- 
livery without any writing ; but the Transfer of 
Property Act coming into operation on the 3st July 1882 
makes writing and registration indispensable in all sales of 
1 eversions and other intan^blo rights and in all cases where the 
value of the land or interest sold is Rupees one hundred and 
upwards. Tins Act exempts from its operation the Presidency 
of Bombay, the Punjab and British Burma. 

No transfer of any estate, or of any portion thereof, or of 
Transfers by *^”7 interest therein, made by a Taluqdar or 
Ondh Tiduqdxis other Grantee, or by his heir or legatee, under the 

lobe in wilting , , av n -r. i > . 7 i n . t •« 

si^'iied and at- provisions of the Oudh Estates Act, shall bo valid 
unless made by an instrument in writing signed 
by the trail sfoi or and attested by iwo or more witnesses. («) 

He who socks Equity must do Equity. 

Tho plain tiff as purchaser at a Court’s, sale sued to recover 
gnantliomcd “ possession of the defendant. The defen- 
Miic. Lion foi (la,nt alleged tliat ho had bought the land from 
Sey°laoott°a tho widow of tho previous owner by whom 
mQitgnge, {,gg„ mortgaged, and that he (the defen- 

dant) had paid off the mortgage. The previous owner bad left 
a minor son. Tho lower Courts passed a decree for the plain- 
tiff; on the ground that the sale by tho widow to the defendant 

(r) Bripwurtji JLnw^onoyee Dogtfe v Jbha jOot dots Scut IndiiKi Olow- 
j«By, 8. E 0. J., 8$8, Boo alao 8 M.L A., 43 ; Pandit’s P. C. J. VoL 1,708. 
, («) Tk« Oudh Estates Act (I. of 1869), sec. XTI. 
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was invalid, as slie had not ohtainpd a oprtiiuuto of administra- 
tion to her husband under Act XX. of 1801. ft uaa held that 
the defendant had a lien upon the land for the amount of the 
mortgage-debt which ho had paid, and that the plaintiff could 
not sot aside the salo to the defendant without refunding the 
amount secured by tho lien. (/) 

The plaintiff on coming of ago sued to set abide a sale of 
Ruitoumajori- his ancestral property nhich hud been nwdoby 
^e’by^r’^ar* guardian during nuuoiity. No legal necessity 
dian. ^vas proved, but it appeared that ho had tho 

benefit of tho sale-procoods. A decree was passed in his favour, 
but subject to the condition that he should first refund ilio pro- 
ceeds of sale, (m) 

B advanced money to A for the pnrehase of an estate. 
Advaaoe of The estate was purchased by A, but it was 
to B. It was held that boforo A could 
lender. maintain a suit to obtain possession of tho land 

from B, he was bound to pay or tender the money advanced by 
B. “ The plaintiff, who seeks Equity, must do Equity. lie 
must pay the purchase-money to the defendant, before ho is 
in a position to ask the Court to deprive the defendant of tho 
possession he now enjoys, and to compel him to deliver np the 
property to the plaintiff.” (t?) 

Where a purchaser for value is evicted in Equity under a 
prior and paramount title, he will be credited with all moneys 
expended by him in necessary repairs or permanent improve- 
menta, except improvements made after he has discovered tho 
defect of title j and will be debited with the rents which he has 
received. The purchaser will also be protected in Equity against 
any person, who knowing his own title, encourages, or fraudulently 
permits the former, in ignorance of it, to lay out money in im- 
proving the property : but when a party has onee given a 

(f) JCimarji V, Moti Haridas, I. L. B,, 3 Bom. 284. 

(») Farm Chaadm P(d v. Kminami^i FaH, ? R L, E , 90. 

(»5 Per NoBMAir and Kwip, J, J. in Bhoyriti Okander Sm T. 
Amnimojite Clho«4krai», I Marab., 494 
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disHnet notice of his claim, and the purchaser subsequently lays 
out money, it lies on him to show that the other has abandoned, 
or given reason to believe that he has abandoned, his claim ; 
and this whetlier the claim extend to the entirety, or only an 
undivided pait of the estate. Nor need the notice disclose the 
particular’s of tho claimants’ title, (r) 

Wliere a purchaser acquires merely a temporary or partial 
interest in the land, Ms expenditure, being referrible to that 
interest, r\ill give him no additional rights as against the re- 
versioner or joint tenant, (w) 

In tho maxim “ lymrantia juris haud exmsat'’ tho word 
Matud mis- jus'' has tho souse of general law or of private 
right according to circumstances. Where an 
agreement is made in mutual mistake, tho plaintiff though there 
is no fraud was entitled to have it set aside, {xj 

However nice the distinction between the rights of a pnr- 
Distiflction b?- chaser under a voluntary conveyance and those 
® purchaser under an execution sale may be, 
itt-eseoution. jfc i% clear that a distinction may, and in some 
eases, docs exist between them. It is sufficient to instance the 
seizure and sale of a share in a trading-partnership at the suit 
cf a separate creditor of one of the partners. The partner 
could not himself have sold his share so as to introduce a 
steanger into tho firm without the consent of his co-partners, bnt 
the purchaser at the execution-sal© acquires the interest sold, 
with the right to have tho partnership accounts taken in 
order to ascertain and realize its value. The same prindple 
may and ought to be applied to shares in a joint and un- 
divided Hindu estate, and it may be so applied without 
unduly interfering with the peculiar slaius and the rights 
of the co-paroenens in such an estate, if the right of the 
purchaser at the execution sale be limited to that of compelling 

(o) Dart oa V. and P. pp. 767, 911— la 

(w) Bulbs <if Beai^i v. Fatrich, 17 Beav. 76 ; JPUkrp v. Annitags 19 
To* 78. See mte p. 18 eote (f). [sac IMJ, 

Iff) V, Phibh, L. S. 3, H. I*, 170 j The Indian Coatwt A^> 


44 


VOLUNTAKS? AND EXECUTKtN AILES fCiiiP n 


the partition, which his debtor might have compelled, liad he 
boon so minded, before the alienation of hib sharo took place. (^) 

There is a great distinction botnecn a private sale in satis- 
faction of a decree and a sale in execution of a decree. Tn 
the former, the price is fixed by the vendor and the ptireha^T 
alone ; in the latter the sale must be by public auction con- 
ducted by a public olKcer, of which notice must be given as 
diiected by the Act, and at which the public are (>nti(lcd to bid 
Under ^the former, the purchaser derives title through the 
vendor, and can not acquire a better title than that of tho 
vendor. Under the latter, the purchaser, notwithstanding he 
acquires merely the right, title, and interest of the judginont- 
dobtor, acquires that title by operation of law adtemli/ to tho 
judgment-debtor, and freed from all alienations or incumbi-ances 
eflfected by him subsequently to the attachment of the property 
sold in execution. Under a private sale by a judgmoni-doblor o f 
What passes property attached in execution, a purchaser ac- 
quires no better title than his vendor possossos, 
menWebtor. tjjat is, he buys subject to any alienation or 
incumbrance eflfected since the date of the attachment. Under 
an execution-sale, a purchaser acqirircs title by operation of law 
adversely to the judgment-dfebtor, and freed from such subsequent 
alienation or incumbrance. («) 

The maxim of English law, that what is at any tinSO afldxed 
to tho land becomes a part of it, is not recognized by tho .statute 
or common law of India 5 and in all actions conneoiod either with 
the revenue or rent of the laud, or with its sale and purchase, it has 
never been held valid that buildings and erections, by whomsoever 
mftde, should go absolutely and necessarily with the land. («) 

Parties who stand by and permit another to hold himself 
out to the world as tho real proprietor of their estate, and thus 


(y) P<sr Sib 3. COiviiLB in Deendyal Lai v. Jv^deep Nam^ Bingh, 
B 4, 1. A., 256 ! I. To. B,, 3 Calc,, 209. [p. 107, lia P. 0. 

{ 9 ) Per Sib Bakites Peacock in Samtal v. GJme, I. B. B., 7 Cria 
(ffi) Ser. Bep., 63 ; See also 6 W. B„ 228 j 16 W. B., SfiO j B. L. B-, 
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irnlueo persons innocent of the fraud to lend their money upon 
such faith, are not entitled to any consideration from ‘ a Ooiur 
of Equity and good conscience ’(6) 

A purchase from a minor is not ipso facto in-TOlid. Tho 
acts of a minor are only voidable and not absolutely void. Until 
a ti ansaction by a minor was avoided by some distinct act upon 
attaining majority, it must be considered valid, (o) 

If a vondoe purchases for valuable consideration, and with- 
out notice of the henami, from one who in the eyes of tho world, 
IS the absolute owner of a property, and wdio holds that property, 
to all appearances, under a good and sufficient title, he would 
bo protected from the subsequent acts of tho real owner or of 
his heir, both of whom wore parties to tho fraud j and that his 
purchase would hold good against any subsequent sale made by 
them. Where tho defect in the title was a latent one, which the 
plaintiff (purchaser from the ostensible owmor) could not by any 
reasonable inquiry, have discovered, the party who assisted 
in deceiving him, could not take advantage of his own fraud, 
and sell to another -what has already been made over for value to 
the original purchaser, (d) 

Benami transactions are a custom of the country, and must 
bo recognized, meanwhile the extent of their 
honest purchase, deponds 
upon tho peculiar circumstances of each case. 

There is no fraud in a purchaser scouring tho assent both 
of tho ostensible and bonefidai owners to his purchase, so as to 
acquire a good title, (e) 

In tho case of a benami purchase, the mere use of tlie 
furzes name is sufficiently disposed of, if the party whoso name 
is used sets up no claim, and if there appears to have been 

(h) Nmdm La'll v. Willitm Tat/hr, 6 W. E, 87 } See SisaN'idhee 
Singh V. Biaemaih Bass, 24 W. E., 7S. 

M JTon Mam v. Jitan Mms, 8 B. L. E. A. C,, 426 
(d) Mr. L, Mcnnie v. Gmga Naran. CftoiedSem 8 W, B., 11 ; See also 
Saltial Bass Moduh v. Bindoo Sashinee Be^a, Mamb., 893 ; Bhugmn 
Bass V. Q>o6eh SUng, 10 W. E , 186. 

(«) Modes Mohm Bad v, Bholgmth Ohitehladar, 7 W. R, ISB, 
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conliwied possession on the part of the person claiming to be the 
beneficial owner, (f) 

Where propety was sold nominally by benamiddi-s, but in 
Sale by bena- reality by the real owner, and iho consideration 

vcndeo, tho sab 

Tras held to be perfectly legal as against the real 
owner, and therefore as against creditors seeking to ciecuto their 
decree against him after such sale, {g) 

If A has a mortgage apon two different estates for the same 
Doctrine of debt, and B has a mortgage upon only one of 
marshalliug. estates for another debt, B has a right to 

throw A in the fiist instance for satisfaction upon the security 
which he, B cannot touch, at least where it will not prejudice 
A’s rights or improperly control his remedies. A snbsequent 
purchaser of one of the estates has just as great an equity jis an 
incumbrancer. (A) 


If a purchaser, although he may he a purchaser for value, 
has actual or constructive notice of a trust, he is bound by it to tho 
same extent and in the same manner as the person from whom 
he purchases s and when there is a person in possession of an 
estate other than the nominal owner (i. e, the person in whose 
name the title-deed is), the purchaser is bound to enquire what 
is the nature of his possession ; otherwise he takes subject to 
the rights of the person in possession, (i) The equities are the 
same where there is a person in possession as the object of a 
charitable trust and under the trust. 

^ “ If,’^ said Lord Hardwicke, a person will purchase with 
notice of another’s rights, his giving a consideration will not 
avail him, for he throws away his money voluntarily, and of 
fas own free will.” (j) Hotice binds a purchaser, and he will be 


.aroodl V. Offers, 3 Atk., 338 j Sagdea’a V. A P. mh Ed , 108J. 
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affect od with any incumbrance on the e'^tate if he had noiiee of it 

'when he purchased, {h) or of a lien for unpaid piucha&o-nioney, (/) 

The fact of a purchase of land under a deed of sale being 

bond fide and without notice of a prior charge, does not pass tlie 

land free from the prior charge, {m) 

A pui chaser without notice from a purchaser with notice is 

not effected in Equity. Ho is in the same position 

onrnoticrnom if he had himself oiiginally purchased withoiii 

pnrchasoi with £^^1 that the sale to him was fitiu- 

notice. ^ 

Purchaser with duleut does iiot affect him* Nor is a puichaser 
chaser without* notico from a purchaser without notice 

liable, the reason being, Lord Ilardwicke says, to 
prevent stagnation of property (n) 

If a purchaser, however honest, on the completion of his 

No stien^^th acquires a defective title, the Court wdll 

ening of title not allow that defective title to be strengthened, 
by fraud, either by hie own fraud, or by the fraud of any 
other person, (o) 

It is a rule of Universal Equity, and not one peculiar to 
Notice. Equita- English Courts, that inorder to enable the real 
Seci4^^^i^uer- owner of property to recover from a purchaser 
for value from a pereon allowed by the real 
owner to hold himself out as the owner, he must prove either 
direct or constructive notice of the real title, or that there existed 
circumstances which ought to have put the purchaser on an 
enquiry that, if prosecuted, would have led to a discovery of 
the real title, 

Where property is bought from a wife as the ostensible 
Purchase from owner, the husband consenting to the sale and 
osfcensibieowner. transaction is bond fide on the part of the 

purchaser for a consideration, the purchase is a good one, eveu 

if the property is not the wife^s btit the husband^s. {q) 

m Mamharji ^orahji Ohulh v* Kmgseoo^ 6 H. C.1S, 0. 0., 59. “ 

Yella^j^m-^lm-Bamppoi, v. Mmtappa-Un^Bmmpa^ 8 Bom. A. €., 102* 
m) MahMlwarBrn Singh v, Bhiha E L* K. Sup. Tol 400. 

in) BapMJair^} v. JivA' Matamif L K B., X Bom. 237. [of Trusts, 294. 
(a) JPer Jambs, L. J,, BmHh v. Ormhc% L. R, 10 Ch* 03 ; Agnew’s ]baw 
ifi) Etmkumnr Koordoa v. McQum 11 B. L. B., 53 (P, 0.) 18 W. B,, 166 
fg) Bhaihh Qohm Jius$aol v. Bhikk Mdml Buhemj 15 W. B*, 19* 



J 8 


HiRCHASl^ IN JDOL’B NAMIl 


[UuAP, IT 


Where a purchaser claims to hold land which he has pur- 
chased from a third person on the ground that the owner of such 
land has acquio&od in the sale, the purchaser must show clearly 
that the real owner was aware of the sale at the time it took 
place, (r) 

Where rights of ownership had been exercised for a series 
Pio P r i e t a 1 y husband, and never by the wi fo, 

j i^Uis ot iius- over property which had descended from his wife’s 

baud and \\i£e . i v ,, i i ■» i . 

who aicMuham- father (his own uncle), the husband having mort- 

madans. gaged the property and dealt with it in all res- 

pects as if he were the owner, and the wife possessing none of 
the documents which she would have been able to produce if 
she had acted as the owner : it was held that she had no such 
interest in the property as entitled her to maintain a suit to 
recover possession of it after it was sold in satisfaction of the 
husband’s debts, (5) 

The purchase of property in the name of an idol, where 
the purchase-money does not come from funds appropriated to 
the use of the idol, is not tantamount to a dedication of the 
property to the idol ; it may be a bmami or merely fictitious 
transaction, {t) 

If relief is to bo given in India to a honest purchaser in a 
suit to impeach his title, it must be given not on account of any 
distinction between a legal and equitable estate, but because the 
innocent purchaser is supposed to have been the victim of fraud 
on the part of the vendor, and of laches on the part of the 
prior incumbrancer, who might have taken possession ori'egis- 
tcred his mortgagenleed, and so have given notice of his lien, (u) 

An osiaie of inheritance will bo convoyed by words im- 
perfectly describing such an estate, if it was intended that the 
grantee should have such an estate ; and if an estate were given 
to a man simply without express words of inheritance, it would, 

(r) Bmak M S’mmndm v, Om 8 Bom. O, C, J, 77. 

(^) OmmomUm v. Mamdhm 11 W, B., 17. 

(t) v. Mm^ Lv^hnm Mmmm^ II W. R, 13. 

(tf) Ber Mwunu^ J,, i I 4 , R 6 Bom. 206 ; 8 W. R, m 
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HI the .ibseiicc of a conflicting content, carry by Tlindu law an 
estate of inheritance, (r) 


The shebait of a taluq dedicated to the religious services of 
an idol, has not the legal property, but only the title of manager 
of a religious endowment. In the exercise of that office she 


cannot alienate the property, though she may create proper 
derivative tenures and estates conformable to usage, (iv) 

Mesne profits are always recoverable from a person who has 
enjoyed them^ even though ho has boon in bond 
jfide possession without knowledge of the defect 
in his title. lie would (supposing him to ha vo 
been the victim of a fraud) still have his remedy 
against his vendor, unless he had bought negli- 
gently and without sufficient enquiry, in which case the maxim 


Mesne profits 
always reoover- 
ablofioma bond 
Jttleholdei with- 
out kiiowledjje 
of defect iix title. 


of Caveat Emptor would apply. (®) 

Where in a suit for partition, it appeared that the vendor 
of the portion sued for had kept the vendee out of possession, 
the vendor, though liable for mesne profits, was not in the posi- 
tion of trustee of the rents for the party kept out of possossion.t//) 
Where a vendor is out of possession at the time when the 


Pnrohawrfrom propoliy is sold, the purchaser is entitled to 
commence a suit for the recovery of the proper- 
titled to sue for ty. («) Similarly a lessee, whoso lessors have never 
pioperty. zfhi been in possession of the lands comprised in the 
lease, has a right to bring an action to establish 
the title of his lessors, if he makes them co-defendants in the 


Miit along with the parties in possession, (a) ®ie late Justice 
Dwarkanath Mitter in laying down this rule observed that every 
person has a right to sue for the protection of his own interests ; 


(«) Per Wn-I)BS, J. in Tagore v. Tagore, P. C. 9 B. L. B., p. 396. 

(w) Maharanee Shebesmrp De^cnrJhthuramih Aeharja, 13 M. I. A- 2?(1. 
{r) Fer Kbkp and Gwvbr, J. J. in Mw/m Ohuiuier Giuttona' v, Pw)- 
ieemr Ohuehethutiy, 8 W. JK., 479 ; Bee also W. R., P. K, 40 jSW R, 4.W. 

{y) Nilkamal LahvH v, Qmonumi 3)eb{, 7 B. L R. P. C., US 5 Pandit’a 
P. a J., Vol. 11. p. 662. 

(isi Auloclo Monee Daesia v. Aheh Monet Dabya, 26 W. R, p, 48, 

(a) PrasMsto v, Bettvrnbher Sen, H W. Rj 81 ; 2 R L. R, A, C., M7. 
* Where there ie a right there ie a remedy. If the plaintiff bag a right, 
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and if for the deiorunnniion of tli j&e interests it becomes necessary 
to enquire into Ibe title of tb© poison through whom he claims, 
the Court is luinJ to make the enquiry. Sir Barnes Peacock in 
delivering the judgment of the Fall Bench in the case afBrmed 
this principle of law and said : “ The lease g«ave to the plaintiff a 
right of po'^scs&iop asbuming that the lossois had a right of pos- 
session f Ifthev tiansferrcdthc light which they had to the lessee, 
and tb^ ie«‘-ce wa^ kept out oi possession by the defendants, the 
lessee Ivid cl right of mn ag«un‘^t the defendants to recover the 
possession from them, If th^ lessors hud no right of possession 
—as for iiiblance, if they were barred by limitation — the suit 
would, of course, fail on the ground that the lessors had nothing 
w^hieh they could convey. Ti<is said that the lessors ought to 
have been made co-plain biffs, hut the Courts cannot compel a 
man to become a plaintiff’ against his will*” 

On a sale in execution of a decree, the property in the 
thing sold passes to the purchaser i and there is nothing in 
either the Hindu or the English law which debars a third person 
from taking an assignment of such property from the auction- 
purchaser, albeit it has never been reduced into possession by 
him. Hie sale of such a title was not a speculative one, nor was 
it against justice and public policy as tending to promote un- 
necessary litigation.” (5) Want of possession in the vendor does 
not, then'fore, rendei a transfer of property ipsofaeto void, 
though it may be a circumstance which weakens the presump- 
tion of the bona fideB of a transaction. 

b© must of necessity have a means to vindicate anil maintain it, and a 
remedy, if be is uijuied lu the exercise and enjoyment of it ; and indeed it 
is a vain thing to imagine a right without a remedy, foir want of right and 
want of remedy aie recipiocal. Ber Loud Worn in AsBy w White, 2 Ld. 
Baym, 953 j See also Smith’s Leading Cases. 

t Tn England lights of entry were not assignable at common law but 
were made alienable by Deed, 8 and 9 Vic a 106. 

(5) &0rM Bayhumtha v. Gm^nida I L. H., 1 Bom. 500 ; Bee 
also Bshm v. Ut Fmhutiy 22 W* E, 99 j Ghom 

^ityah.ndhm t L E, 1 Cy., 297. 
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OHAPTEH IIL 

OF TITLE AND THE INTESTIOATTON IMBuLOM. 

The title to be made out by the vendor must be free from 
reasonable doubt. To enable E<[uit>, ’ baid Lord Rt. Leonards, 
to enforce a specific peiloimance against a pa!:elia«*ei . the title 
to the estate ought, like vviie, to })e free from bu&ineion. 

It has, therefore, become a setiled and invaihible rule that a 
purchaser shall not be compelled to accept a doubtful 

The Transfer of Property Act pi'ovides that the seller ^haU 
be deemed to contract with the buyer that the interest which the 
seller professes to transfer to the buyer subsists and that he has* 
power to transfer the same, (e) It is implied in the confraci 
that the purchaser is to have a good title — L e. a title fieo 
from reasonable doubt and whilst the bargain is not con- 
summated by a conveyance, the intending purchaser may, if 
the title proves defi^etive, wilhdraw from the contract and 
recover any purchase-money which he has paid, (d) Whevo 
the purchaser having had an opportunity of invostigaliug the 
title falls into an error, he has to bear the consequences himself, 
provided the error has not been caused or contributed to by tho 
vendor. 

To make out a title to property, it is not sulBcicnt that the 
patty for whom, or in whose name , the vendor alleges that he 
bought the property, does not come forward to dispute the alle- 
gation, but it is necessary for the vendor either to produce a 
subsequent conveyance to him from the alleged benamid&r, or to 
procure the consent and concurrence of such benamidilr to the 
deed of sale to be es:ooute<l by the vendor, (e) 

(&) Act IV. of ISSB Beo, 65, para. (9). 

(d) The Specific Belief Act, see. 26 (6). 

($) Mi % Mmik On&gm 21 W. B,, 19. 
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Where a Hindu executes a kabalah in favour of another at 

Sale by a Hin- ^ properiy, hia 

dtt vnthonfc title, subsequently becoming entitled as heir would 

not make the kabalah good. (/) 

Though an individual vendee may consent to accept a de- 
fective title, it is doubtful whether the Directors of a Railway 
Company can do so. (g) 

A simple uninterrupted possession for sixty years would not 
create a suflBicient title against all the world, where the claimant 
is a reversioner or a remainder-man and had no right to enter 
within that period. So where an estate for life, or for years, 
extends to sixty years and upwards, the reversioner might sue 
and recover the properly upon the determination of such estate. 

If the vendor be in fact possessed of documents of his title 
prior to sixty years, he cannot withhold them from the pur- 
chaser, should they be called for ; for a purchaser for a value- 
able consideration has a right to all the information concerning 
the title which the vendor can furnish him with, and cases have 
occurred which show the possibility of a title being defective 
and impeachable, notwithstanding an undisturbed possession of 
fifty or sixty years, by reason of remote claimants expectant upon 
the determination of a particular estate, which bad continued for 
a much longer period, (/j) Take the case of a childless Hindu 
widow in Bengal inheriting a zamindari of her husband at 15 or 
K? years of age and selling the whole or a portion thereof when 
major to a stranger to defraud the heirs of her husband. Sup- 
pose the widow to live till the advanced age of 90 years. The 
purchaser from the widow very soon sells the property to another, 
who again conveys it to a third person 5 and thus the property 
passes through many hands before it reaches the last holder, who 
continues in possession for a period of fifty or sixty years till an 
action for ejectment is brought against him upon the demise of 


r. . f^ Chmdur Qhowdh^ v. 8h%b OMnder Bhadwi, 16 W. E, (P. 
r.) 18; 6B, I* E., 601. See 8. » . i 

■ JSmlm,yOo. v. JSmhs, 6 H. L. Cae. 86I. 

(A) Goodrtghi % asafwto', 1 Taunt 686, 



PBPST/jrPTIOJS! UF T(»JNT 0^\ NKR^IITr 


ilie widow by the heir^ of her husband. It can never be s ife 
for a purchaser from such ostensibJo owner in possession to i»e 
satisfied with evidence of mere possession for fifty or sixty years. 

The antecedent title-deeds must bo enquired after and exainin- 
od by a cautious purchasei’.(i) Such cases however are very rare. 

The presumption in favour of the genuineness of doenineuts, 
offered in evidence in India, is voiyvveaki but still the pie- 
suiuption is not in favour of foigery. When, therefore, a Ions; 
series of documents is produced showing .a reasonable oiigin of 
title nearly a century ago, a regular deduction of that title, and 
a possession consistent vi ith it, confirmed by the all-impoi tiint 
fact of such possession existing at the time of the adverse paity’s 
commencement of title, evidence of intrinsic improbability 
should be very strong indeed which is to counterbalance the 
weight of such testimony. (J) 

Trustees for sale are bound, like other persons, to make out 
a good title j they may of course protect themselves by express 
stipulations. “ It would be prudent,” says Mr. Lewin in his 
learned work, “ bofoie proceeding to the execution of the trust 
to take the opinion of counsel whether a good title can be 
deduced (I:) 

It is a well established presumption of Hindu law that a 
family (once a joint) retains that status, unless it is shown to have 
become divided j and that the ancestral family property remains 
joint, unless it is shown, by partition or otherwise io have be- 
come separate, and the onus lies on the party alleging separation. 

The mere registration of the name of one memhor of a joint 
family as Lumbardar or Zamindar for fiscal purposes does not 
, establish his exclusive proprietary right to that property as 
against the other members of tho joint-family. (/) 

Where property is proved to be ancestral the mere registtii- 
iion of one brother as proprietor is of little value as snpporting 

(i) Dim'kmath Sysaeh v. Dinoiuvdoo MutUei', 18 W, B., .W. 
b) B'feev. Shoobun Mogte Dthya, 10 Mi I. .&>, 16B. B G, Fandit’a 
F. a J, 7ol H,p. 92 ; S.f. D. jr, 66a 

ih) Agtew’s Law of 'tolsts in British India, IfO j Imin Si, 0k i , , 
(0 m Cheem y MSm L41, U I A., m. * If'lli , h i 
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a case of the propeity not being joint, and Llio burden of pioi- 
ing that the propeitj is not joint, rebts on him who allcgoa that 
to be the case, (m) 

Lands situate within a zamindari must />/ ma puk bo con- 
sidered as part of the zamindaii ; and it is for tfiose who insist 
on the bopaiatiou of lands from the gen'UMl lands of (lie zaniin- 
daii and on their settlement as a shLmi hvlucj, to establish their 
title, (n) 

Where the plaintiffs never professed to be selling a free- 
hold, or an nnenhanceable tenure, it w'lis for the defendant to 
have satisfied himself before the sale as to fho precise nature 
and details of the tenure. If persons, without satisfying 
themselves as to the real title to the property, choose to buy at 
sales where the party selling professes to sell merely his '‘right 
title and interest,” such as it is, they have no one hut themselves 
to blame, if they afterwards find they do not get such a title as 
they could have wished. At such a sale it is befon he bids, and 
not afterwards, that an intending purchaser should enquire into 
the nature of the title which the vendor can make out. (o) 

The law in India has not enabled a purchaser of land to 
look only to the apparent title on the Collector’s books, or the 
presumed title of the owner in possession, {p) But in a country 
where benami transactions are so common, an intending pur- 
chaser of a piece of land, taluq or zamindari ought to satisfy 
himself as tp whose name is on the Collector’s register, and who 
gives the receipts for rent to tenants thereof. At any rate it is 
hat reasonable that the purchaser should in all cases o.'terciso due 
care and diligence, and should take « some precautions to ascer- 
tain whether he is dealing with the real owner,” {p) 

The grand difficulty in purchasing land in Bengal is to 
make a title, A purchaser can never be sure that some one will 


to) UmiOim&t ChomMery v, Gov.mnt^k Ckowdhem, 18 M. I. A. 642. 
(ft) wtjev. jOeAyar, S. I*. Q. J., 663, 

Sto K. OoooH, in Sii kar v. Mimas, 9 B, L. B., 14& 

^ tmp KmoSDoTO in Tardeti Seth Sm v. J^c' 

9 M. t Ajp, 823 } S. a Bandit’s P, 0, M I- 

^ (s) StoasJfB imma 9 a IndSaa Law, p, 104. 
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not start up and declare the selloi to Iia\e been a moie man of 
straw. In truth, too often a Hiigious person buys from a man of 
straw a nominal propeity which is not in his possession. The 
only safe title is a purclia'se under a sale for arears of revemie. (r) 
In India a pui chaser or moitgagee from a Hindu widow, 
from the guaidian of a minor, fiom the manager of a joint 
family, or from a benamid^r, if he has acied has paid 

valuable consideiation, and has made such inquiiy as a piudent 
man would make, will bo protected fiom any claim to impeach 
the transaction on the ground that these persons had not the 
powers of alienatioix which they assumed to exorcise Hiese are 
cases of persons who have the ostensible pow’^er of dealing with 
propoi’ty, and though that power is in fact limited, its exact limits 
depend on ciroumbti\iices which it would be exceedingly difficult 
for an intending purchaser or mortgagee to discover, (s) 

The Courts of Justice in India, therefore enforce the doc- 
^ . - trine of due care and diligence’^ on the part of 

due care aad di- purchasers and whenever they are found to have 
ligeuee. exercised such care and diligence, ample protec- 

tion is givon them to sheiW their title from an impeachment. The 
oases in which proteefcion is given upon equitable considerations 
to honest purchasers and mortgagees when their title is im- 
poaohed have been thus classified by Mr. Markby in his learned 
lectures on Indian Law ; — 

I. Sales by persons who are not the owners 
and are known not to be the owners, but who are 
bolieved to have a power to dispose of the 


Biles by guar- 
dians, fruitees, 
managers, &c. 

property. 


IT. Siles by persons who are not the 
owners bnl are believed to be the owners ; and 
TIL Sales by persons who are tlie owners, 
but whose ownership is liable to he defeated, 

A short exposition of all these different kinds of sales with 
case-law thereon has been given in a succeeding portion of this 
treatise. 


Sa1f»sby benS.- 
nudars. 

Sules of Titles 
impeaebablo for 
Fiand 


(r) Sir Geowr m **The Tenure of hand m India/* 

(I) Lectures tn Indian Law, p. XOi, 
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The Court's in India show a manifest fcnileney to atibrcl a 

TiUoofapnr- liberal protection to persons honestly taking a 

cTiaserfiom Iso- t]ie bonamiddrs.” “ I think it may bo 

ufiniuiir 01 * os- 
tensible owner, said Vtiih ceriainty, bays Mr, Markby, 

where property stands in the name of A (for instance), and A has 

signed the rent receipts, and is registered as owner in the ( 'dI- 

loetor’s books, and there is nothing shown to have been brought 

to the notice of the purchaser or mortgagee which wonld put an 

oidiuarily prudont man upon further inquiry as to A's title, the 

purchaser or mortgagee from A is safe.”(0 The equity of a bond 

fide purchaser from an ostensible owner will be fully dealt with 

when wo come to treat of the law of estoppel as applicable to 

vendors and purchasers. 

A sale without owership is forbidden by the Hindu law, 
Palo of land in but there are no express dicta in it which provide 
Bombay. jeduotion of a good title by the vendor. 

No such rule appears to exist in the Hindu law, and in contracts 
between Hindus for the purchase and sale of land in Bombay 
the intention of the parties must be ascertained from the terms of 
the agreement, without regard to any implication. When there- 
fore a vendor sues for specific performance of a contract, the 
purchaser is entitled to an enquiry as to the vendor’s title j hut 
in considering the nature and extent of the enquiry which 
should bo made, the Courts must have regard to the usage of 
the place, the manner in, and the titles by, which land is held, 
the law of limitation, and the inodes of transfer which have boon 
in use, as well os any other circumstances which can fairly bo 
considered to have been within the knowledge and contemplation 
of the parties when the agreement for sale was made, (m) 

In order that a purchaser of immovable property from a 
Hindu in the island of Bombay may bo entitled as against the 
beneficial owner of such property to set up the defence of being 
a hand fide purchaser without notice, ho must show that ho has 
made all proper inquiries into tho title, and as to the state of 

■■■■■.i-T-i r. - , r i l l . 

(f) Mabebt'b Leoturea oo Indian Law, p. 103. 

(a) Sem QMa v, S Bom* H. 0. 43(k 
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oi ius \en<lor, nnd of Lis Teiidoi-’s predoeossois in illle 
for a period of I'vohc years at least before the date of his 
purchase, (v) 

A grant in iimaam-i-altaragha to N and his children, ‘‘ and 
Esaeiitials o£ thcir descendants in lineal succession, for genera- 

an alie ii b 1 c , , n 

estate. ilon alter gencrahonj m perpetuity and for 

ever/^ which was unburdcued -v^ith any condition as to pro^^pee- 
tiye service^ and irco from any religious^ charitable, or other 
trust, wab hold to confer an alienable c&tate. (^w) 

The purchaser or mortgaoee should never omit to observe 
the common precaution of asking to see the title-deeds ; and 
unless their loss or absence is satisfactorily accounted for by 
the vendor or his agent, the purchaser will he bound by his 
negligence. (,r) 

A purchaser is entitled to I’elief on account of any latent 
defects in the estate, or the title to it, which were not disclosed 
to him, and of which the vendor or his agent was aware.* As a 
provident vendee, however, one ought not to trust to the descrip- 
tion of the vendor, or his agents, but the purchaser should exa- 
mine and ascertain the quality and value of the property and 
have the title thereto investigated and approved by lawyers. 

If a purchaser is damnified by gross want of skill in an 
An Attorneys attorney, or by his neglect to search for in- 
cumbrancos, he or his administrator may recover 
against the attorney for any loss which he may 
sustain. (^) But where the attorney has acted under the advice 


(«») Bamk Cal Karmada$ v. Ora Nammuddin, 8 Bom. 11, 0- E. 0. 0. J .,77. 
(w) Kmhnarat Gaueshr. JRangrav, 4:Bom Bep., A, C. J., 1. 
m Eomasnndara Tamhirmv* Salhanv Fatian^ 4 Mad. H. 0. Bep., 373. 
ly) JSCwght v. Quarles^ 4 Moore, 541* Addison on Torts 3rd Ed*, 9S2. 

^ Uudk' sec, 55 of the Transfer of Property Act the seller is bouad, 
in the absence of a contract to the contraiy, to disclose to the buyer mj 
material defect of which the seller is, and the buyer is not aware, and 
which the buyer could not with ordinary oavt discover ; to produce to the 
buyer on his request for examination all documents of title relating to the 
property which are in the seller’s possession or power ; and to answer to the 
beet of his information all relevant questions put to him by the buyer in 
respect to the property or the title thereto. A buyer, on the other hand, 
is also b!)und to d&cloae to the seller any fact as to the nature or extent of 
seUei’a interest in the property of which the buyer is aware, but of 

E 
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of connsel, npon subjects properly witliin tlio pro\inee of counsel 
be is safe. Barristers, however, are not liable to their clients for 
Couasel not any blunders which they commit, however gross, 
liable. for tjjejr foes are considered purely gratuitous and 

honorary, (r) But if a banister intentionally does a wrong, and 
acts with malice, fiand or treachery in tho di'.charge of his pro- 
fessional duties, he will be responsible, like every other wrong- 
doer, for the mischief thereby occasioned, (a) 

In order to save expense the same person frequently 
acts as attorney both for the vendor and the purchaser. But 
the practice has been denounced by Courts of Equity in Eng- 
land and as a rule the vendor’s attorney should not be employ- 
ed by the purchaser, for he may not disclose a defect in tho title 
although he is conusant of it. “ Another powerful reason,” says 
Lord Bt. Leonards, “ why a purchaser should not employ tho 
vendor’s attorney is, that if the vendor be guilty of a fraud in 
the sale of the estate, to which the attorney is privy, the pur- 
chaser, although it be proved that ho was innocent, will be res- 
ponsible for the misconduct of his agent.” (6) 

If an attorney of a vendor of an estate knowing of inenm- 
Non-ilisolosure branees thereon, treat for his client in the sale 
by aaMtoree^ thereof, without disclosing them to tlio purchaser, 
knowing him a stranger thereto, but represents it so as to indneo 
a buyer to trust his money upon it, a remedy lies against him in 
law and equity ! to which principle it is necessary for tho Court 
to adhere, to preserve integrity and fair dealing between man 
and man, most transactions being by the intervention of an 
attorney or solicitor, (e) 

which he has leason to believe that the seller is not aw«o, and which matp- 
tially inei eases the value of such interest. An oiuissiou lo make those 
displosiues is declared to he “fraudulent.” Act lY of 1882, sec. 66, iwra. (1) 
d (e) and paia. (8) cl. (a) 

{«) Lord Sr. Lionabd’s Handy-Book of F. Law, ?th Ed. p. 29, 

(«) SwBjfffli V. Lord Ohelmford, 29 Law J., Bxch 382. 

(6) Sugdan V. &, P. 11th Ed. p. 7. Sea Svemaaoo ToiiwJfl v. 

IS Bom. H. 0. Rep , 262-67. [6 W. E, 289. 

(c) Per Lo»l> HasnwiCKS, l Ves 96. Sse Ami^ AU v. AK* 
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Seotion 1.— Inoidents of Title. 

The title of a person in immovable property may accrne 
Modes ot ao- to him (a) by descent or inheritance in case of 
iimaovaUe*^pio° int®^tacy of the foimer owner ; (b) by devise 
peHy. -where such owner leaves a will or codicil ; (c) by 

deed of gift, purchase, or other act inter vivos operating in preesenti 
or in futuro j (d) by adverse possession or non-claim for twelve 
years, and (b) by operation of law. A widow’s dower under 
the common-law of England is a charge upon her deceased 
husband’s real estate. The property of an Insolvent vests in 
the Official Assignee as soon as the vesting order is made j and 
all purchasers under statutory sales take adversely to the former 
proprietor by operation of law. 

(a)— Descent. 

According to the law administered in British India, on the 
The stain? of owner being absolute owner, any 

the last owner, question touching the inheritance from him of 
a cnteiion. , . . • j x •Ti- 

ms property is determinable in a manner per- 
sonal to such last oivner. This system is made the rule for 
Hindus and Muhammadans by positive Statutes, Acts orBegnla- 
tious. id) The Indian Succession Act uiffiolds the same prineij^e 
and secures to all owners of real property in India, whether 
domiciled there or not, the benefit of its provisions. Tliere are 
boffldes other oases in which the succession is regulated either 
according to tribal usage as amongst the Jains and some of the 
aboriginal races of ludia, or according to hdaehxr or family 
custom confirmed by a course of judicial decisions. Immovable 
property, therefore, being originally, and remaining alienable, 
may by act wter vivos pass to any purchaser, whatever his 

(if) ai Oeo. III. Chap. 70 sec. 17 ; 37 Geo. HI. Chap. 113 sec. 13. The 

t Seagal, Bombay, and Madias Beaulations on the subject contain similar 
rovjsious. See Collector (jf Mausmmtam v. Oavalu Vemata Narahama, 
M.I,A,500j SW,B.Ea,69, ’ 
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nationality might be. It might by such he bekl in 

succession by a British subject, by a European, by an Aimenian, 
by a JeW; by a Hindu, by a Muhammadan or by a Paisi, or by 
^^any other person, whatever his race, religion or coiintiy.” 

Lands belonging to a zamindari granted by ihe zamindar 

Esclieiitothc hereditary mokurrari tenure, 

cioNMi onfaJuio do not, on the death of the grantee without heirs, 
ofhurfe. revert to the Zamindar; nor does ilio zamiudur, 

under such circumstances, take by escheat a tenure subordinato 
to and carved out of his zamindaii. Where there is a failure of 
heirs, the crown, by ihe general prerogative, will take the propeudy 
by escheat, subject to any trusts or charges affecting it ; and 
there is nothing in the nature of a mokurrari tenure which 
should prevent the crown from so taking it subject to ihe pay- 
ment of the rent reserved under it (e) 

The kjs loci of India, like the lew loc! of all other countries, 
is applicable to the immovable property of foreigners sojourn- 
ing but not domiciled in India. (/) The Indian Snccossion Act, 
— Act X. of 1 865, — ^is the lew loci rei dice regulating the descent 
of real property in British India oi all persons other than 
Hindu«i, Muhammadans and Buddhists. ((/) The Parsis have a 
law of succession of their own embodied in Act XXL of 1865. 

Act XXL of 1850 was pa^^sed by the Indian Legislature to 
protect por\erts and outcastes from disinherision by Ibo opera- 
tion of the personal law of their ancestors.^ 

Where an Englishman held certain lands in India by instru- 
ments of grants called paitahs^ by which a perpetual right of 
occupancy was given to ihe grantee subject to the payment of 

(e) SonH Koocr v. Bimmut Bahadur ^ I. li. R., 1 Cab, 301. 

(/) Per MAII.K3V, J. in MUIa* v, Admifiktraioe demml of Bengal, 
t L. At 1 Cal, 420 ; See secs. 6 aiid 44, Act X. of 1865. 

(f/) Secs. 5 md 331, Act X. of 1865, 

So uiuch of any law or u&age nowin force within the territories 
fuhjeot to the Govermuent of the Bast; India Company as inEicts on any 
Iverson foiMtuio of rights or properfcy, or may be held in any way to 
nnpaw or afeet any right of mhentanoe, by reason of his or her renouncing, 
^hating been excluded from the communion of any reMon-* m being 
tonved ^ of caste, shah cease to be enforced as law in thi Courts of the 
E^t India Company, and in the Courts established by Boy«d Charto 
withm the mid tanifcoriea--Act ol 1650, m I 
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certain annual fixed rents, and to forfeiUtrc iu case of non«{»ay- 
ment, the ebiaio being descendible to beiis and capable ot' being 
alienated, sold, or disposed of by the grantee, tliCbe landb being 
further hold under a zambular to whom the rent was payable, 
and who held immediately from the Grovernmeiib under a similar 
tenure : Held — that ilio inter o^t in the estate was of the nntiiro 
of fee-simple and dosceuded to the person who\’^ouId be heir- at 
law in England, and that no part thin-eof could pass by a ’^\ill 
(to which the Statute of Frauds applied) atie-^led by only two 
witnesses, (/i) 

In cases of intestacies occurring before the Ibi of January 
1866, the English rules of Succession to real property apply to 
the descent of estates in land held by European Briiish subjeetb 
in India. (/) Prior to that date the Jews, and the Armenians iu 
ihe Presidency towns were subject to British law 5 and the de- 
volution or devise of land in Calcutta amongst them was deter- 
mined by that law. {j ) It must always be borne lu mind that 
the provisions of the Indian Succession Act do not apply to any 
“will made, or any intestacy occurring before the first day of 
January 1806, and that the fourth section thereof which pro-" 
vides for the absolute severance of the rights and liabilities of 
ihe husband and the Wife, does not apply io any marriage con- 
traefed before that day. {V) 

A Hindu by conversion to Christianity becomes completely 
severed from his family ; but in spite of his separation, the 
lod Act (XXL of 1850) secures to him his inheritance in all 
cases of intestacy of his ancestor. All Statutes, Regulations 
and Acts which prescribe that the Hindu law shall be applied 
iotho Hindus and the Muhammadan law to Muhammadans must 
be understood to refer to Hindus and Muliammadans not by 
biA merely, but by religion also. Prior to the coming 
into operation of the Indian Succession Act 1865, the succession 

(^) Qdrdiner v. WelU 1 M. I. A., 299. Pandit^s, P. C, J., 120. 

(^) See Act X of 1865 feec. 331. rr u 

(j) v. 1 Bulnoi% 234; BUphm v. Fult, 420 ; 

V. Emin, Morfe, 2nd Editiou242 ; Avfaion v. Jahanms, *6,19. 

(4 Act X. of 1866 sec. 331, and sec. 4. 
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of Native Cliristiaii'j was oo\crnc(l cither by the English law oi 
the law of their ancestors, according as they adopted the uiannerin 
and habits of the English people or adhered to the customs and 
usages of their progenitors. 

In the leading case of Ahrahani'v. Abraham Lord Kings- 
doun in delivering the judgement of the Privy Council observ- 
ed : “ Although it is not competent to parties to create, as to 
property any new law to regulate the succession to it ab hiteMulo, 
yet u hen there are different laws as to propoity applying to 
different classes, parties ought to be considered to have adopted 
the law as to propoity, whether in respect to succession ttb- 
intestato or in other respects, of the class to which they aie 
shown to belong. Nothing can be more just than that tho 
lights and interests in a person’s property and his power over it, 
should be governed by the law which he has adopted, or the 
rules which he has observed. Tribunals which have a discretion 
and have no positive lex fori imposed on them should rather 
proceed on what actually exists than on what has existed, and 
in forming their presumptions have regard rather to a ima's 
men leay of life than to that of his predecessors. Though race 
and blood is independent of volition, usage is not” (?) 

The descent of Hindn immovable and movable property, 
as a general rale, is tho same— the person entitled to the one is 
entitled to the other ; whilst “ real estate” in England goes in one 
line of descent, and chattels, real or personal, may go in another. 
Each class of Hindu property is primarily liable to debts and 
exeention, whilst the contrary doctrine prevailed in respect of 
English real property. So an administrator or exeentor of a 
Hindu estate takes both movable and immovable, whilst tho 
executor or administrator in England takes only the personalty 
or movable property, and freehold or immovable property goes 
to the heir. (»*) 

(I) 9 M. I. A., 242-46 ; 'Pandit’s P. 0. Vol, 11., 10, 

(jm) Matwharji Petiaryt v. Nardi/mZakehumiyt, 1 Bom. H. 0. Eep. 0. 
U. J., 83. 
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"When A Ilinda <lic>) indebted, his estate does not in whole, 
or in apart sufficient to pay the debt, rest in the ci editor as if 
by hypothecation, bat the entire estate absolutely passes to the 
heirs, with full powers to deal with the whole estate befoi'e satis- 
faction of the debts. The creditor has no hen on the estate 
preferontiiil to him who takes the estate in pledge from tin* hciis, 
nor can he, after the alienation thereof by heirs for boin't/nlc and 
valuable consideration, fallow it in the hands of the alienee. 
He has merely a right of suit against the heirs personally nho 
are held liable for the same to the extent of the assets they 
receive by inheritance, (a) 

The Muliammadan law of snecossion ah inteUafo a])plio 3 
only to the assets which constitute the succession, (o) 

The creditor of a deceased Muhammadan cannot follow his 
Piuctase estate into the hands of a bond fnle purchaser 
■^ceased 'So- *0 whom it has been alienated by the 

mcd.m. heir-ntlaw, whether the alienation has been by 

absolute sale or by mortgage. In Land Morlijufje Bank Lcl, 
plaintiffs V. i?o»/ Liikknilpnl defendant (^i) Mr. tfusHco 

Pontifex in following this rule laid down by the Privy Connell 
observed ; “ No doubt the purchaser must be a bond fnle 
purchaser, and Hint is the only question that could be argued 
in the appeal. Tlie appellants however complain that on 
the 18th June 1879 they askesd permission of tho Lower Court to 
adduce evidence to prove that tho defendant’s purchase from 
Shumfoonissa was collusive, which w'as refused. No charge of 
fraud was made in tho plaint althonghit is clear tho plaintiffs had 
full knowledge of all tho previous eiicurastances of tho case, 
nor was any isauo raised upon that question. Tho Subordinate 
Judge refused to allow tho plaintiffb to sot up a oaso of fraud 
for tho first time on the 18th June 1879 after witnesses had 
been examined for the defendant. In our opinion ho w'as 
Jnstified in so refusing. If fraud had been charged in the 

(,») Khmiv. Inthmam, 1 Agra Bop. F. B., 71. 

(B) Nmah Umjad AUu Khan v. Mohmdts Segum, U M. I, A., 667. 

tp) 8 Oat L. B , p. 418. 
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jilnint, it lia^e bmi ilillkult to allow tlio plaiutitf'S to 

make out any otiiar case. By caiofiiU) omitfmj, to cliarop fraud 
in the plaint they conhl not afterwards, after all the ishuos had 
been settled and the witnesses for the defeiidant had been 
examined, be allowed to raise, for the first time, tlie question 
of fiaud which the defendant had not boon called to meet.” 

In exocuiion of a money-decree agaiuit tho heirs of a 
deceased lluhammadan for a debt incurred by him, A purchased 
ceitain propoiLy which bad been allotted, to the widow of the 
decea,sed in lieu of dower, and of her share of tho inheritance. 
Previously to the purchase, however, the widow had mortgaged 
the same property to B, who, at the time of the morlgagOjlcnew 
of the debt for which the decree w'as obtained. In a suit by B 
against A, on tho mortgage, it was not shown that there were not 
assets in the hands of the hoirs-at-law to satisfy tho debt due to 
A’s vendor. It was held that B was entitled to recover from A,(j) 
Mr. Justice Roraesa Ohunder Mitier in delivering the judgment 
of the Appellate Court thus discussed the question of law iu the 
case The plaintiff took a mortgage from ouo of the heirs of 
a deceased Muhammadan having notice of an outstanding debt 
due from her ancestor. Is the mortgage under the Muhammadan 

law absolutely void? I do not think there is any authority for 
holding in tho affirmative. In Snud BuznyH. Ilominv. jDooU 
ChmdiT) the Judicial Committee of tho Privy Council, after 
reviewing many decided cases on the point, laid down the law 
thus ; ‘ A creditor of a deceased Muhammadan cannot follow his 
estate into the hands of a bonAJide purchaser for value to whom 
it has been alienated by his heir-at-law’. But it does not follow 
from this that such a creditor, under all circumstances, can fol- 
low the estate in the hands of a purchaser who had notice of his 
claim. The purchase with notice is not absolutely void, but the 
purchaser takes the property subject to the rights of the credi* 
tow whatever they are. The Muhammadan law on the subjeet is, 
th at, out of the assets of a dece ased person, funeral (nepeaees 
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slionUl bo clcfraypcl_/?('^^j then ihe debts and then tbe legaoios. 
Tbe residue is to bo distributed among the heirs. Therefore it 
the assets in the hands of an executor or the heirs-at-law are 
not sufficient to discharge a particular debt, the creditor may 
follow any property in the hands of a purchaser from the exe- 
cutor or heirs-at-law with notice of his claim. In liiis case it 
is not shown that the assets in the hands of the heirs-at-Iaw 
were not sufficient to satisfy ihe debt duo to the respondent’s 
vendor. On tlio other hand the fact iSj that the debt was satis- 
fied by the sale of a portion of the assets in the hands of one of 
the heirs.” It may therefore bo laid down as a positive rule of 
law, that the heir takes an absolute title by descent, that he is liable 
for the debts of his ancestor to the extent of the assets inherit- 


ed by him, but that such debts are not a charge or lien on the 
property descended imtil upon proper legal steps being taken the 
creditor obtains a decree declaring such charge or lien, "Whore, 
however, a sale or mortgage is effected daring the pendency of 
a suit by the creditor, who ovontually succeeds in ottaining a 
decree for payment of his debt out of the estate come to the 
hands of tho heii>at-law, the alienee will be held to take with 
noiiee, and will be aftboted by of the doctrine of Us pendens, (s) 
The illegitimate son of an Englishman by a Muhammadan 


lugHsli law 
suh mode, tho 
Territorial- La w 
of BiiUtoh India, 
Escheats. 


woman died in 1863 intetate and withoni; lawful 
issue, leaving him surviving his mother^ his 
mistressj and several illegitimate chxldton* Jleld^ 
that his property passed to the crown in default 


of heirs, (i) In this case it was further held that the territorial 
law of British India is a modified form of English law*, aptly 


described by Mr« Justice Phear as Indo-English law’*# («^) 
Mr. Justice Markby in coming to this conclusion observed : 

There exists in this country English la'W, which is not due to 
the chatters creating the Supreme Courts, and which fe not 
personal law# It is not possible to suggest, sts &r as I am aware, 


[ 0 ) v. J? 0 oU ft, 1, It. 3&t, 4 Cal. 402. [O. 0., 87* 

I) mr0tm*y w v, Gmerui qf I B# L, B., 

[u) Vf Cot. &7 j v. Burgm^ I W. B, 272. 
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any ground for the existence of that la^^, except that when this 
country was brought under English rale, the English law be- 
came the territorial law of the country applicable, it is trae, in 
very few instances, because of the very largo number of persons 
who had a personal law of their own, and only in tho same 
modified fonn in which it is applicable within tho city of Cal- 
cutta, but still a territorial law. The right of tho crown ns 
uli'mus hm'es is part of the Indo-English law.'' On tho death 
of a Brahmin without heirs, the sovereign power in Brilish 
India is entitled to take his estate bj’ escheat, suhjoct, however, 
to the trusts and charges previously affecting the estate, (c) 
The Privy Council in supporting tho general right of tho Crown 
to take by escheat in the case of a vacant inheritenco, baseil 
their opinion “ on grounds of general or universal law.” 

The heir-afc-law of a testator, though in terms excluded 
from benefit under the will of the tesfextor, cannot be excluded 
from his general right of inheritance without a valid devise to 
some other pei-son. (w) 

The Oudh Estates’ Act, 1869, sec. XXII. prescribes a spo- 
cial course of descent to a single heir in tlio case of intestacy 
of certain Taluqdars and Grantees of that province. 

(b)— Dkvise. 

A devise of immovable property to be valid in India must 
bo in accordance with the principles and provisions of Hindu law 
in tho case of Hindus, of Muhammadan law in tho case of Mu- 
hapamadans 5 and in all other cases must comply with the statu- 
tory requisitions of the Indian Succession Act. Certain portions 
of .this Statute has by Act XXL of 1870 been made applicable 
to all wills and codicils made by any Hindu, Jaina, Sikh or 
Buddhist on or after the Isi day of September 1870 with in the 
territories subject to the Lieutenant-Governor of Bengal and in 
tfete towns of Madras and Bombay, and to all such wills and 
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<*odicils miule otiibiclo ilio^^e ierritorics or so far as relates 

io iiniuoval)lo pro[>orty hilnntemihiii those territories or 

Under the Mulinnimudan law, legacies cannot be made to a 
larger amount than oae-ihinl of the testator’s estate without the 
consent of the heirs, nor can a legacy bo loft to one of the heirs 
without the consent of the rosl. All debts due by the testator 
must bo liq^uidiitod before the legacies can be claimed, for a man 
must be ju&t before he is generous ; and the payment of legacies 
to a legal amount precedes the biitisfactioii of claims of inlieri- 
iancc. An acknowledgment of debt in favour of an heir on a 
deathbed resembles a legacy ; inasmuch as it does not avail for 

JixKCXJ'HON ‘‘ UNPRiVILLOKl) 

Sections 46, 48, 40, 50, 51, 55, 57, 58, and 59 o£ tiie Indian Sncces&ion 
A<‘t, made appiirdhle io Ilimlus by the Hindu Wills Act, aie as follows 

46. Every person of sound iuind, and not a minor, may dispose of hiia 
pioperty by will. 

Ejt'phnalion 1. — ^A married woman may dispose by will of ajiy pro- 
perty winch she could alienate by her own act during her Jife,^ 

JRjtplnnaiion % — Peihons who arc deaf, or dumb, or blind, ai'o not 
thereby iweaxnciuted for making a will if they are able to know what they 
do by ii 

E.(planai\on 3. — One who is ordinaiily insane may make a will during 
au interval in which ho is of sound mind. 

Ejt'plmntlian 4. — person can make a will while he is in such a state 
of miiia, whether arising froui drunkenness^ or from illness, or from any 
other cause, that he does not know what he is doing. 

48. A will or any pai t of a will, the making of which has been caused 
by fratid or coercion, or by such importunity as takes away the free agency 
of the testator, is void. 

49. A will is liable to be revoked or altered by the maker of it at any 
time when lie is competent to dispose of his property by will. 

50. Every testator, wot being a soldier jemployed in an expedition, oi 
engaged in actual warfare, or a mariner at sea, inubt execute his will ac- 
coinling to tho followingruhs : — 

The testator shall sign or shall affix his mark to the will, or it 
shall be signed by some other poison in hts presence and by his dh ection. 

8e( 07id, -—The signature or mark of the testator, or the signature of the 
3 >er«.on signing for nitn, shall be so placed that it shall appear that it was 
iuteuded thereby to give effect to the writing as a will. 

The will shall be attested by two t>T more witnesses, each of 
whom must have seen the testator sign or aiBx hia mark to the will, or have 
seen some other person sign the wiE in the presence and by the dh*e|Jtiou 
of the testator, or have received from the tesmtor a mjmm 
ment ol his signature or mark, or of the signature o* S-neb ww ; 
and each of the witnesses must sign the will In the pjresenee of the testator, 
but it shall m>t be neeessaty that more than, m be present at the 
same time, and no ps4»icular form of attestation Aall m necessary. 

, 11)1. If a tetatcgi in a will or codicil duly attested, refem to any othei 

docnwnt thon adwy V^rifeten, as ejE^resslng any of to mteniions, such 
docmninl AM bn cwidAW m tormir^ a part it the wdl or <^cii in 

which It ii mm^ki Mk 
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more than a third of the estate, (.r) The Muhammadans liavea 
very elaborate law of gifts and wills of their own and the 
Indian Succession Act and the Transfer of Property Act pre- 
serve the integrity thereof by express provisions, (^) 

The extent of the testamentary power of disposition by 
Hindus must bo regulated by the Hindu law. (0) The testa- 
mentary power of disposition by Hindus has been established 
in Bengal by the decision of Courts of J ustico. The nature 
and extent of such power cannot be governed by any analogy 
to the law of England — the English system being one of Ih© 
most artificial character, founded in a great degree on feudal 
rules, regulated by Acts of Parliament, and adjusted by a long 
course of judicial determinations to the wants of state of society 
differing, as far as possible, from that which prevails amongst 
Hindus in India, (a) 


55 . No person, by reason of inteiest in or of his being an executor of 
a is disqualiiied^as a witness to prove the execution of the will or to 
prove the validity or invalidity thereof. 

5*7. No iinpiivilegod will or codicil, nor any part thereof, shall be re- 
voked otherwise than by marriage or by another will or codicil, or by some 
wilting declaring au intention to revoke the same, and executed iu the 
manner in which an unprivileged will is hereinbefore required to be execut- 
ed, or by the burning, tearing, or otherwise desti’oyiii|( the same by the 
testator or by some person in hh presence and by Ms direction, with the 
iutention of revoking the same. 

58. No obliteration, interlineation, or other alteration made in any 
unpiiviJeged will after the execution thereof, shall have my eilect, except 
so far as the words or meaning of the will shall have been thereby render- 
ed illegible or uudisceruihle, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed if the signature 
of the testator and the subscription of the witnesses be made in the 
margin or on some other part of the will opposite or near to such alteration, 
or at the foot or end of or opposite to a memorandum rofemng to such 
alteration, and written at the end or some other part of the will 
(a*) Macnaiighton’s Principles of H. and M. Law, p. %ll — 12, 

See sec. 351 of Act X. of 1865 and sec. % cl (d) of Act IV. of 1881 
(c) Per Loro Jusuioe TuRNBRin Bomim Bymch v M Juggut Soondem 
8 M. i. A., 66. 

(a) Bhobun Mogee Dehga v. Mam KhKon S. P. 0. J., 5*74 

It lias been very oft'eu said that the Hindus had no wills ; but British ad- 
ministrators of Indian law are apt to forget that India had been under the 
Muhammadan rule for the last seven or eight centuries, and that the 
Muhammadan law* of wills (wasiatnnama) had been eagmfted upon the 
ciwumoa kw of the country and in course of time became part and parcel 
tlmreof, so much so that the words (wiU^ and wmi (ex^uW) 
current words throughout Upper India. In Bengal the exeeuior or 
jiimhunisttator m ealjw ^ corrupMon of the Bersito word wmi. 
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Tho loading case of Tagore v. Tagore established the fol- 
lowing propositions of law : — 

I. That in order to make a gift under a will good by 
Hindu law, the donee, except in the case of an adopted child, or 
a child en ventre m mh^Cf must bo a person in existence capable 
of taking at the time when the gift takes efleet. A child 
adopted after a man’s death, in pnrfeuance of a power given by 
him, is in contemplation of law begotten by that man. The law 
of wills among Hindus is analogous to the law of gifts ; and 
even if wills are not universally to be regarded in all respects as 
gifts to take effect upon dcalli, they are generally to ho so re- 
garded as to tho property which they can transfer, and the 
persons to whom it can be transferred. A person capable of 
taking under a will must be such a person as could take a gift 
inter vivos, and therefore must, either in fact or in contemplation 
of law, be in existence at Iho death of the testatoiv 

IL That there is no reason why a Hindu should not, by 
will, create an estate for life. Whore the tevStator left his pro- 
perty to A for life with remainders, showing that A should have 
no more than a life-estate, but that the testator wished to tie up 
the estate by provisions in tail, held, that A could not be de- 
clared entitled to more than a life estate. 

IIL That trusts are not unknown to Hindu law ; they 
can bo created for carrying out such intentions as the law rooog- 
nises. 

IV. That a man cannot create a new form of estate, or 
alter the line of succession allowed by law, for the purpose of 
carrying on this own wishes or views of policy. Where, there- 
fore, a testator directed his property to go in a certain way on the 
failure or determination of estates created by him, it was held 
that such words contemplated the fact of those estates being 
legal and valid 5 and that as they were illegal and invalid, no 
effect could be given to directions as to the further devolution of 
Ihe property. 

According to Hindu and Muhammadan law there is no rule 
against potpetaitios. ^^In this country/^ said SirEichard Crarth 
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in EhcroJe Mvncu v. Dunjn Momi/, “ there io no riilo ao.iinsf 
peipeluilies, and wo ha’io no right io inlrodaeo one.” (6) But the 
Transfer of Propeity Act extends this peculiar rule of English 
law io India, although it is provided that such extension shall 
not be deemed to affect any rule of lliudu, Muhammadan or 
Buddhist law.'*' 

An unborn person cannot bo tlie object of a gift. It is a 
caidinal piinciple of the Hindu law as to gifts that the doneo 
must bo in existence at the time tho gift takes efloot. Thete 
must bo ceitainty both as to the subject and as io the object of 
tho gift. There is no such thing in Hindu law accoiding to the 
Gauriya school of Bengal as an estate opening to lot in others 
of the same class. Property once vested cannot bo divested, (e) 

A bequest, therefore, by a Hindu to a class of pci’&ons some 
of whom are notin existence at the date of the testator’s death 
is wholly void ; and the fact that some of the class are then living 
and capable of taking, will not enable tho class to open out and 
let in any aftor-bom members of tho class, (ft) 

An estate does not vest bore in India in tho sense in which 
tho word is used in England. There is no distinction hero be- 
tween hijnl and eqniiable estates, Tho estate vests in tho bene- 
ficiary. A Tiustce holds property for the use and convenience 
of another. There is but one estate which always vests in the 
beneficiary. It has been frequently held that the mere appoint- 
ment of a poraon as executor to a Hindu does not cause any pro- 
perly to vest in him at all, and that if as executor ho is entitled to 
hold the property, he holds only as manager. Tho Hindu oxoou- 
tor takes no estate, but only a power of management, and uiion 


(h) I. L. a,, 4 Oal, 464. 

(e) Kalljf Pt-omsmo (?/«)?« v. Qolnil OktruJtr Miihr, I. L. R., 2 Oal„ 
206 j Soaaamim Damn v. ^ogeiih Qiuader Zfutt, I. L. B , Oal., 268. 

(d) jraewl# Dmm v. ]>^u Maneii Drnee, I. L. E., 4 Oal*, 
466. S«e rffiitire V. D B. L. E. B. a, SW. 


* Eoghsh rale against perpetuities was fint legislated for India 
Ijy the Xadiatt Sacoeasioa Act. It was then ensicted into see. XII. of the 
Ondh ®*IMea’ ^ By the Hindn Wills Act 1570, it was made appli- 
caWe of Kndtis, jraios sad Sikhs 0 # MdSag Ism ia 
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the <^pecial purpose for which the executor is to hold the property 
failing, the property undisposed of vests at once in tho heir uho 
can sue for it (^) 

A purchaser from a Hindu executor is not bound to see to 
raiciiT,«.efioma the exact amount of tho debts vhich tho iestator 
niiiduExecator. oiiected the executor to pay, or even to en- 

tjuire if any such debts actually exited 5 ho need not look 
fiiither than tho will itself. (/) It ■\voulcl/^ ««aid Mr. JusKoe 
Phear, be inconvenient in piactico if tho puichasei vas ol)liged 
to lookfuither than tho vill itself j and if that will gave the exe- 
cutor or tru«^tec the authoiiiy to pay debts out of the estate, I 
should be disposed to say the purchaser might safely loly on the 
executor’s power to convey’^ (g) 

It is now settled law that an attorney or executor under 
the will of a Hindu testator has not the same power over such 
testator’s estate as an executor would have over leasehold estate 
according to English law 5 that according to Hindu law, a 
manager or an executor under a will has only a limited and 
qualified power over the immovable estate of the testator 5 that 
the general power of a manager under a will may be restricted 
by tho will ; that a manager ujidor a will is bound to act ac- 
cording to tho directions in the will ; and that where an executor 
or manager under a will has power to soli or mortgage for speci- 
fic purposes, it is the duty of the vendee or mortgagee to enquire 
into the circumstances under which, and the authority upon 
which, the sale or mortgage was effected, {h) Where, however, 
the executor finds it necessary for him to act nhra vim and to 
dispose of certain property against the wish or express direction 
of his testator, it is incumbent on him to obtain the consent 
of the Court,’' w'hereby tlie probate of the will is granted, in 
order to confer a good title on the purchaser* The Probate and 
Administration Act, 1881 provides that an executor or ^dbninis- 

(e) Per SCarkbt, J, in KUrode Mone^ DoBmr, Durga Mbneg Dobsee^ 

T. Jm a, 4 Oak, 468, 469. 8ee Ante p. 66 note (m), 

(f) Eetm Lall v. Mohhm Charms Mny* 10 B. L. B., 271 note 

to 274 note. ^ 

(a) Doem^ heiress of Mqfmliun Mog deceueed^ w Tarra- 

ehund Oomioo QkGmihf^ Bep, A* 0» C, 48. 
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tiator has power, wiih the consent of tho Court by which the 
probate or letters of administration is granted^ to dispose of the 
propel ty of the deceased, either wholly or in part, in mih 
manner as he ihnls Jit Where, therefore the executor, in the 
exercise of his discretion, sells or mortgages the ^\hole or any 
specilied part of tho immorable estate of the deceased wHli the 
consent of the Oouit, such sale or mortgage is valid, although 
it be in contiaventioii of the diiections in the will. 

Under the Indian Succession Act, an executor or adminis- 
Plenaiypo^cis trator has power to dispose of the property of 
ludnn deceased, either wholly or in part, in such 
bueeession Act. manner as he may think fit. Where tho deceas- 
ed being governed by the Act has made a specific devise of part 
of his immovable property, and the executor not having assent- 
ed to the devise, sells the subject of it, the sale is valid. To 
validate such sales by an executor or administrator in the case of 
Hindus, Muhammadans and Buddhists the express consent of the 
Court by which the probate or letters of administration is 
gi anted, is now indispensably necessary. (?) But it seems that 
tho consent of the Court is superfluous whore there is an express 
direction to sell and dispose of &c,^’ in the will of tho testator. 

When there are several executors or administrators, the 
powers of aU may, in tho absence of any direction to the con- 
trary in the will or grant of letters of administration, be exer- 
cised by any one of them who has proved the will or taken out 
administration, (j) 

Upon the death of one or more of several executors or 
administrators, all the powers of the office become, in tho 
absence of any direction to the contrary in the will or grant of 
letters of administration, vested in the survivors or survivor. (^) 

The question how far lands purchased from a Hindu devisee 
are liable in the hands of the purchaser for the testator’s debts, 
stands on the same footing as a similar question would under 
th^ present English law. 

laei sec. 90. Cy. sec S69, Act X. ol 160^. 

m mh m m, Act t. of mi 

w Sm K. Cf iw 5 ako sec. n, Ael imh ’ 
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The creditoi s of the ancestor, or testator, may follow his 
Liability of possession of a purchaser from the 

lands pmdiased heir or devisee, if it can be proved that such 
3)61 iseof 01 debts purchaser knew (i) that there were debts of the 
of bib aestatoi. ancestor or testator loft unsatisfied ; and also (ii) 
that the heir oi devisee to whom he paid his purchase-money 
intended to apply it oiheiwiso than in the payment of such 
debts. But a pui chaser ignoiant on either of tliese points has 
a safe title, for no duty is cast upon the puichaser fiom the heir 
or devisee, to en(iuiro whether there are any debts of tho ances- 
tor or testator, or to see to the application of his pm chase- 
money, even when there is an express charge of debts by the 
testator on the devised estate ; at least when the devisee is also 
executor, and in such a case, the burden of proof is entirely on 
the creditorto show that the purchaser from thedovisee had notice 
that tho latter intended to misapply the purchase-money. fZ) For 
a purchaser to be affected with constructive notice tibrough his 
solicitor, the latter himself must have actual notice. In India, as 
in England, lands may he followed by creditors in the hands of 
a purchaser from tho heir or devisee, unless he is “ a hon&fde 
alienee without notice before action brought.” The omis pro- 
handi as to such notice or knowledge in the purchaser of the 
debts and liabilities of the ancestor or testator is enfiroly on the 
creditois impeaching the validity of such alienation. “ The bur- 
den of pi’oof,” observed Lord Oaims in Corner v. CctrlwrlgM) (m) 
“is entirely on the applicant, every probability of the case 

going to this, that as the mortgagee would not willingly lend 
his money upon a security that would be defeciive, so Ws soli- 
citor having no object or interest in the matter leading him to 
a different line of conduct, would not allow his client to advance 
money npon a bad security and thereby make himself liable to 
an action by his client for negligence.'’ The general rule as to 
liability of lands purchased from a Hindu heir or devisee for 

(0 Pw PoNfirfas, J. in Gvetndet' Chmder &hose v. Mofhmtmh, 
I. L. K , 4 Cal , 897 j Ghmga N v t/mesA O Bote, W. R., 1864, 277, 

(ot) E, 7 Eng & Jr. App , 731. 

K 
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debts of the ancestor or testator is thus laid doAvu by Mr, 
Justice Pontifex in bis learned judgment on (rime v. MaeLm- 
tosk -“Whena purchaser or mortgagee has actual notice or 
constructiTe notice through his solicitor, that the ancestor or 
testator of his vendor or mortgagor left debts still remaining 
undischarged, and that the vendor or mortgagor left those debts 
still remaining undischarged, and that the vendor or mortgagor 
improperly intends applying the purchase or mortgage monies 
to his own purpose, notwithstanding the existence of such debts, 
a conveyance or mortgage under such circumstances would be 
fiaudulent, and the purchaser or mortgagee taking under it 
would be liable to be treated as an actor in the fraud, and tho 
property comprised in it would continue in his hands subject 
to the liabilities to which the purchaser or mortgagee had notice 
it was liable in the hands of the heir, executor or devisee.” 

Where devastavit is committed by the heir or devisee by a 
sale or mortgage of the ancestor’s or testator’s property, the 
creditors of such ancestor or testator if they wish to impeach the 
sale or mortgage should file their suit for the purpose of follow- 
ing the property in the hands of tho purchaser or moitgagee 
within six years from the date of such devastavU (n) 

If the creditors have been kept from the knowledge of their 
rights hy means of any fraud or concealment to which the pur- 
chaser from the heir or devisee was party or privy, such fraud 
and concealment must be expressly alleged and proved. 

In S. M. Soovjee Money Dossee v. Denohandoo Muhlck (p) 
the Judicial Committee of the Privy Council thus laid the rules 
as to construction of wills in India “ In determining the con- 
atraetion of a will, what we must look to, js the inienthn of the 
testator. The Hindu law, no less than the English law, points 
to the intention as the element by which we are to be guided in 
detOTnining the ^ect of a testamentary disposition ; nor, so 
as we are aware, is there any difference between the one law 
tpd tite other as to the materials from which the intenMon is to 

(а) WsM, J. in Sim v. Maimkisi, 1 . 4 Gd , dSO* 

(б) 6 H t A. 6^58 i PMdtt’s P. a J., Vob X, 684~lii. 
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le collected, riiinarily the ^vords of the will are to be con'^i- 
doreJ. They convoy the expression of the testator’s wishes ; bnt 
the meaning to bo attached to them may be effected by surround- 
ing circumstances, and where this is the case these circum- 
stances no doubt must be regarded. Amongst the circumstances 
thus to bo regarded, is the law of the country under which the 
will is nude and its dispositions are to be carried out. If that 
law has attached to particular words a particular meaning, or 
to apaitioular dosposition a particular effect, it must be assumed 
that the testatator, in the disposition which he has made, had 
jpgard to that meaning and to that effect, unless the language 
of the will or the sui rounding cironmstances displace that 
assumption. 

“ The will of a testator must, primiH faeie at least be taken 
to refer to that which is the subject of Jiis disposition j the 
property which ho has himself to give 5 and if he has evinced 
his intention to give that property, very and elmr lan- 

guage must be req^nired to countervail that intention, and sub- 
ject the properly w hich has once been given to his further disposi- 
tion.” The Privy Council further added that in construing a 
wUl, a Court of Justice “ must found its conclusions upon just 
reasoning, and not upon, more speculative doubts,” 

The law of the MitikshaiS differs from the law of Bengal 
Beviaesby llinr ia some respects, and, amongst others, with res- 

under the Miti<kshar& 

bow far valid. it is settM that a will of property, not ancestral, 
may bo good. If then the will did not alieot ancestral estate it 
must be, not because an owner of piopeity by the MMlslui’^ 
kw can not make a will, but because by some iiecnliarity of ances- 
tral property, it is withdrawn from the testamentary powei. (j>) 

“ Tamlik,” or assignmisnl of ownership^ is a term of 
Muhanunadau general import appipng to the various inodes of 
acquisition of property recognised by Muham- 
madan law, but forme no separate and distinct mode of aeqiiiiing 

(p) JM’ofa JMdhmtt Wmsml v. (hifoo Nadartya Qheitj/, 6 M I A 300. 
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property. When applied to gift it does not avoid the legal 
reipuireinents of acceptance and seisin. 

An instmment called a ‘ tamlih-mma' purported to give 
S, in consideration of her devotion and afteotion to the execu- 
tantj the executant’s property ; and provided that the executant 
should during horlife enjoy the income from tho property, that 
at her death S should have the proprietary possession and enjoy- 
ment of tho property, just like the executant, that the executant 
should effect mutation of names in respect of tho property in S’s 
favour, that the property should not belong to any other person 
but S, and that any transfer by tho executant to any other person 
should be void. After giving S the power to transfer the pro- 
pei-ty by sale, mortgage, gift, * iamUh,’ &e., it proceeded iu 
manner following ; — “ But S, or her transferee, shall get posses- 
sion of the said share only after my death. On my death S and 
her hoirs shall become the owner of this shave.” It was held by 
tho Allahabad High Court that tho deed could only have validity 
as a will j as a deed of gift it was wholly invalid, (tj) 

(o)— D bbd oe PnEcnASB. 

Tho power of alienation is a necessary incident of owner- 
ship. Every person, except infants, idiots and persons of un- 
sound mind, who is seised of or entitled to any estate or interest 
in land, may alien tho same by gift, sale or otherwise aocoiding 
the rules prescribed by the territorial and the personal law to 
which he is subject. ‘‘There are,” said Mr. Justice Willos 
in Tagore v. Tagore, “ general piiuciples affecting the transfer 
of property which must prevail wherever law exists, and to 
which resort must be had it deciding several questions of an 
elementary character and as to which there is no precise 
authority. He power of parting with property once acquired, 
sons to confer tho same property upon another, must take 
either by inheritance or transfer, each according to law. 

Ikl^jstu^oe does not depend upon the will of tho individual 



(g) S9ie4 M<i*m v> B(bi, 1 H. W. P. U. a %, m> ' 
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owner : transfer does. Inhorilaneo is a rule laid down (or, in 
tlio case of custom recognized) by the State, not merelj for the 
benefit of individuals, but for reasons of public policy — Damat, 
2413. It follows directly from this that a private individual, 
who attempts by gift or will to make property inhoiitablo other- 
wise than the law dhects, is as«nming to legislate, and that 
the gift must fail, and the inheriianco take place as the law 
directs. This was well ei-pressod by Lord Justice Turner in 
SmJeeniomj Dome v. Demhandoo Midliok (r) : — ‘ A man 
cannot creaia a new form of estate, or alter the lino of 
succession allowed by law, for the purpose of carrying out 
his own w’ishes or views of policy/ Another genei al principle 
applicable to transfers by gift (more liberally applied in the 
law of England to wills than to gifts inter oicoe) is that a 
benignant construction is to be used; and that if the real 
moaning of the document can bo reasonably ascertained from 
the language used, though that language bo ungrammatical or 
untechuioal, or mistaken as to name or description, or in any 
other manner incorrect, provided it sufficiently indicate what 
was meant, that moaning shall be enforced to the extent and 
in the form which the law allows. Accordingly, if the ^ft 
confers an estate upon a man with words imperfectly describing 
the kind of inheritance, bat showing that it was intended that 
he should have an estate of iuheutanoe, the language would bo 
read as confening an estate inheritable as the law directs. If 
an estate wore given to a man simply without express words 
of inhoritaneo, it would, in the absence of a conflicting context, 
carry by {iinda law (as under the present state of law it does 
by will in England) an estate of inheritance. If there were 
added to such a gift an inperfect description of it as a gift of 
inheritance, not excluding the inheritance imposed by the law, 
an estate of inheritance would pass. If, again, the gift were in 
terms of an estate iaherftable according to law, with supersulded 
lyords restriotiog (he power of transfer which Iho law annexes 


(»') 6 m. A., 626 ; Pandit's Fi 0, J., Vol. I,, 683. 
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to that ostafe, tlio restriction would be rejected, as being 
npiiijnanfy or, rather, as being an attempt to take away the 
power of transfer which the law attaches to the estate which 
the giver has suHiciently shown his intention to create^ though 
ho adds a qualifioaiion \yhicli the la^v Joes not recognize. If,, 
on the other hand, the gift wore to a man and his heirs, to be 
selected fi om a line other than that specified by law, express- 
ly excluding the legal course of inheritance, as, for instance, if 
an estate were granted to a man and Lis eldest nephew, anil 
the eldest nephew of such eldest nephew, and so forth for ever, 
to take as his hems, to the exclusion of all other heirs, and 
without any of the persons so taking having the power to dis- 
pose of the estate during his lifetime, — ^hore, inasmuch as an 
inheritance so described is not legal, such a gift cannot take 
effect, except in favor of such persons as could take under a 
gift to the extent to which the gift is eomistent with the law.. 
The first taker wmuld, in this case, take for his lifetime, because 
the giver had at least that inleution* Ho could not take more, 
because the language is inconsistent vriih his having any differ- 
ent inheritance from that which the gift attempts to confer, and 
that estate of inheritance which it confers is void. (&) 

The law of gifts during life is of the simplest character. 
Iiinciii law of ancestral estate, it is said to be improper, 

under the MitfikshSrah school illegal,) that it 
should bo aliened by the holder without the ooncurronce of 
those who are interested in the succession ; but by the law as 
prevailing in Bengal at least, the impropriety of the alienation 
does not affect the legal character of the act (fmUm valef)^ 
and it has long been recognized as law in Bengal that tho 
legal power of transfer is tho same as to all property, whether 
ancestral or acquired. It applies to ail persons in existence, 
and capable of taking from the donor, at the time when the 
gift is to take effect, so as to fall within the principle 

($) V. Tugorei 0 B. L. B. (JP. (X), 394—96 ; See also Brmmajfi 
Bossm B. L B , 410 ; v. iShm, 1 Oal.i 104 ^ 

Mdk OhmMm v. iVb/4 Wmg OMwdham t L. B, 

8 Oal, 378 j fmmm £k$m v, Bromd 14 B» Lr ilTOt 
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cxprostaed in tlio Ddjablitlgta, ch. v. 21^ by the phrase 
^relinquishment in fixvor of the donee who is a sentient 
person.’ By a rule now generally adopted in jurisprudence, 
this class would include children in embryo, who afterwards 
come into separate existence. As to the case of adopted chil- 
dien (so much relied upon duiing the argument), it is distin- 
guishable because of the peculiar law applicable to that relation* 
The Hindu law recognizes an adopted child, whether adopted 
by the father himself in his lifetime, or by the person io whom 
he has given the power of adoption after his death, from 
amongst those of his cla^Jis, of one to stand in the place of a 
child actually begotten by the fathei*. In contemplation of law, 
such child is begotten by the father who adopts him, or for and 
on behalf of whom he is adopted. Such child may be provided 
for as a person whom the law recognizes as in existence at the 
death of the testator, or to whom, by way of exception, not by 
way of rule, it gives the capacity of inheriting, or otherwise 
taking from the testator, as if he had existed at the time of the 
testator’s death having been actually begotten by him. Apart 
from this exceptional case, which serves to prove tho rule, the 
law is plain that the donee must be a person in oxistence capable 
of taking at the time when the gift takes effect” 

According to Hindu law a married woman has absolute 
Aiionation oi dominion over her stridhan or her separate and 
property, except land giren to her by 
withstndlian. her husband. Immovableproperty purchased by 
her with her stridhan can also be disposed of by her as she 
pleases. (0 

Immovable property purchased by a Hindu wife out of 
„ . her stridhan, becomes her stridhan, and her 

aot cut down husband cannot cut down her absolute estate 
therein, to a life-estate, by any dowl or deed of 
®***'^' settlemmit which he may make, (m) 

■n1, J ‘ 

ii} a fi'wr ’»■* MaliOkimn Singh, 19 W. R., (P C.) S92. 

<it) Mohima Meg v. IMrga Monig, 23 W. R., iP. C ) 184. 
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The %vor(l “ angoja mniaii" occming in a deed of gift would 
limit the gift to the male issue of tho donee, (v) 

The meaning of putra '^antan, ‘ male issue,’ is not confined 
to sons alone. As that expression is generally understood, it in- 
cludes grandson**, and it would be repugnant to the feelings of 
a Hindu ancestor that grandsons should be excluded, fw) 

Under the Muhammadan law, gifts are i endered valid by 
Tilt. Mitinm- tender or relinquishment of the thing granted on 
y,ij. ‘ the part of the donor, and by acceptance and 
seisin on tho part of the donee ; and a verbal gift is as effectual as 
that made in writing. A gift cannot be made to depend on 
a contingency, nor can it be referred to take effect at any future 
definite peiiod. The subject of gift must be actually in exist- 
ence at the time of the donation. A gift is null and void where 
the donor continues to exercise any act of ownership over tho 
property granted, except in the case of a house given to a hus- 
band by a wife and of any property given by a parent to his or 
her minor child. Formal delivery and seisin are not necessary 
in the case of a gift to a trasleo having the custody of tho thing 
given, nor in the case of a gift to a minor. Tlio seisin of tho 
guaidian in the latter case is sufficient. A gift on a deathbed 
is vieu od in the light of a legacy, and cannot take effect for 
more than a third of the property j consequently no person can 
make a gift of any part of Ms property on his deathbed to one 
of his heirs, it not being lawful for one heir to take a legacy 
without the consent of the rest A donor is at liberty to resumo 
his gift, except in the following instances : A gift cannot bo 
resumed whore the donee is a relation j nor where anything has 
been received in retura ; nor where it has received any acces- 
sion* , nor where it has come into the possession of a second 
donee, or into that of the heirs of the first («) 

(e) JSagala Moyre r. Bhowanee GJmrun Paul, 6 W, E., 119. 
r«) Pit Nobmas, 0. J. in 8. M. Brammas/t Bom v. Joaes Ohanira 
i3#<S,8B,L.R,408. 

{*?) 

* The of a piece of laud can not be retiscted alter tbe demee hsa 
planted taeea thereon or built & house, a stable, or a shop of such a me aS 
to be deemed an increase, l^idftyah, Vol. Ul. p. SOt 
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A grant for the life of the donee (iimrii or hayati) on con- 
dition of re verier to the donor upon the donee's death, is ■valid 
under Muhammadan law, but the condition is void and the pio- 
perty descends to the donee’s heirs. (^) 

The Muhammadan law enumerates two contracts under 
the head of gifts, which, however, more nearly resemble ex- 
change or sale. They are technically termed IIxlcMl-lwaz, 
mutual gift, or gift for an o'VLchrngo, and Uibil-ha-shaH-ul- 
Jieas, gift on stipulation, or on condition of an exchange. 

Htha-hd-Iioaz is said to resemble a sale in all its pro- 
perties ; the same conditions attach to it, and the mutual seisin 
of the donees is not, in all oases, necessary. 

llihdrba iluirtrul-Iwaz, on the other hand, is said to resemble 
a sale in the first stige only ; that is, before the consideration 
for which the gift is made has been received, and the seisin of 
the donor and donee is therefore a requisite condition. Properly 
is not established in the subject of gift before possession j and each 
parly may refuse delivery. But after mutual possession has been 
taken, tho effect is that of sale, and there can be no revocation. 

A hib&n&mah made in good faith cannot be defeated by a 
subsequent judgmonfc-creditor. («) 

A Muhammadan husband executes a ‘Libfi' or deed of 
gift, without consideration in favour of his wife, comprising a 
house in which they are residing at the time, •with its furniture 
and two othor houses. He at the same time delivers the hib& 
and tho key of the houses to his wife, quits the house of resi- 
dence, leaving her in possession of the same. Held, that the 
requirements of the Muhammadan law, ■with regard to gifts 
without consideration, viz,, acceptance and seisin on the part of 
the donee, and relinquishment on the part of the donor, have 
been complied with, though the husband shoiHJy afterwards re- 
turns to the house, resides there with his wife till his death, and 
receives the rents of other parts of the property comprised in 
the hibll. The continued occupation or residence and receipt 

{y) Htd&yah, Td, III , n. 309. See Nabob AndmMaiala MvJioTimai v. 
Naittti BHumata 6 Mad B. 0. B., 896 ; Agneve’s L. of Trusts, 41. 

(») Sooihihetm OJkowdkrain v, Mohm Sein, 1 W. B , 41, 
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of rent«5 are in sncli oironm«itances to ho rofovrod to iho characfor 
\Uiioh tlio donor bears of Iiusbancl and to the rights and duties 
connected with that character, (a) 

It is essonlial to the validity of every contract of sale, that 
Genml pjin- the '^ubjoct of it, tiiid the consideration slionld be 
ViuhninatLla^i detmiiinatc as to admit of no futui e contcn- 
lu\of sciles. lion regarding the meaning of the eonlrnctine 

parties*. It is aKo Ctoseutial that ihe sulyVet of tlio coniract 
should be in actual existence at the time of making the contiaet, 
or that it should be susceptible of delivery, either imniodiatelv 
or at some futuro definite peiiod. A wananty as to freedom 
from defect and blemifeh, is implied in eveiy contract of sale/ 

" A remarkable peculiarity,^* says Mr. Bailie, of the Mu« 
Uicviit o{ ('an- of sale, is, the doctrine of optioti, 

edition of a right of caucellatiou. The Prophet lumself 
contract for <.alc ^ ^ 

luidcr Uu' Mu- recommended ouc of his followers to leserve a 
liammacUn law, , i • i.* c n % • n 

lomtfi pemieniiWf or option tor three days in all 

his purchases. Tim has led to ihe option by si ipulation. The 
greatest of all defects is a want of title or right in the seller, 
and the purchaser’s right of eaiicellalion on that account is ireai- 
ed of at length in the Hid%ah and other treatis(\N.” (h) 

Where an option of dissolving a contract for sale has been 
siipulated by the purchaser, and the property sold is injured or 
destroyed in his possession, he is responsible for the price agreed 
upon ; but where the stipulation was on tho part of the seller, 
the purchaser is responsible for the value only of the property. 
But the condition of option is animlled by the purcluiser’s oxer- 
ci»si»g any act of ownership, such as takes the property out of ils 
statu quon If a person should sell by an invalid oontraei a piece of 
Eight to caacol land which the purchaser converts into a 
"onSou'^S tio of cancellation is not extinguisliod 
feorofwirf erection of the bmlding ; but if a 

Mp) building be erreoted tho right to cancel is annulled 

{a) Jfnee^a Klintfija M^ehee, 1 Bom* H. 0. Bep., iS*?. 

m BaiUie^ MnhAmmadan Law of Bale, Introduction 48, 

* Under Tranter of Property Act, aeo. para ilw 

ordy to the interest which the seller professes to transfer to the 

hayer/* 
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afCoi(.lini» lo Al»oo lliuioefa ; and the planting of tioe*- ii[)on 
land would l)a\e the f^niue etfeci as erecting buildings {o) 

TIktc is a peculi.ir kind of saloienued the (i/hnniLtmxh\ 
M/i mtkasrtJi, \>hich propel Ij i& barter: a sale in one shape 
and piircluiso in anotlici shape* [d) In this country, ho^vovcr, the 
term ^hciifMHalusali is goiierally understood to mean sale in 
rK|uidation, in wliieh tho consideraiiou due ly the seller to the 
puridiaHU' is set oif apainst the tiling sold/ 

Tim considoiaiion of htufi-nufka'^ah as well as the subject of 
(’oiibidomtion. feuch sale is icf|uired to bo sjxmifSc and determi- 
nate fsO as to prevent any future dispute between tho pm ties. 

The oonfei deration ahove alluded to is generally a poition of 
(he whole of the daen-mahar or unpaid dowser of the seller^s 
wife* llere recoil rso is generally had to as well 

as lo lubiUbil^rwa: (a gift for an exchange)* 

A Musbulman di»posesof a?/ his property to his wife by a 
K\amplc\ deed of hmji-nnJmah According to law ibe 
estates*, wdiethor one, tw’'a, or more, that wore specified in the 
deed of bujfi^muhi^iih will pass, and be conveyed in virtue of tho 
deed, not wit hbtauding that the person who executed that deed 
may have farmed tlnmi out for a term of six years before the 
oxeeution of tho deed j and according to the above contract, the 
purchaser (that is tho wdfe) will be proprietor of tho estates. 
As in a contract of haj/i'-mukmah the law does not require seisin 
and possession, tho deed of bayi-^mikamh will bo legally valid, 
although the purchaser nny bo out of possession for several 
years, {e) 

A husband soM to his wife, in exchai:ige for the sum of 
fifteen thousand rupees of her claim of dower, all the lands and 
houses specified in the deeds, his household property, every 
thing that he acquired by iuhoritance, together with all the 
property that ho might be possessed of up to the day of sale, 
Now the conditions of this contract are invalid, and it is null 

63 ) Muhammadan Baw of Sale, S5)i6, [pp 507—8, 

(d) Vtd^ HidSyah, Vol Ilk, paige Zt Tagore Law Leetaea, 1878, 
Mmu* Briniw, jiJL L., Chap, it, ease iO ; Numeehorndm v, 
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and void, because the property sold is not specified, and un- 
certainty legally vitiates a contract of sale. The heirs of the 
seller are therefore at liberty to set aside the contract. (/) 

If one man grants a tenure to another for the purpose of 
Title by Pottah living upon the land, that tenure, in the absence 
evidence to the contrary, is assignable, {g) 
nableby eustom. B and C and their father held lands for upwards 
of thirty-five years, and built houses on the same, B and C? 
sold their tenures to D and B. A the Zamiudar, who had not 
objected to the building, now sued to eject D and E as trespassers. 
Evidence was given that the tenures, were by the eustom of 
the country, transferable. Ileld by a Full Bench (consisting of 
Peacock, 0. J., Jackson and Maepherson J. J,,) that A could 
not eject D and E. 

Altumgah, aym^, mududmash and other grants u'hich are 
hereditary, ‘‘ iiashn-bad-naslan” are declared transferable by 
gift, Bale, or otherwise, under the terms of sec. 15, Bengal Ee- 
gulation XXXVII of 1793. 

A voluntary transfer of property by way of gift, if made 
Volnatary con- bond fide, and not with the intention of defraud- 
liS'^iiervalid Creditors, is valid as against creditors. The 
•gainst creditors. Hindu and English laws on the subject wore dis- 
cussed iu a Madras case, the Court in delivering judgment observ- 
ed ! — According to tbe Hindu law, the possessor of property, 
whether movable or immovable, may make as effectual a transfer 
of his right and interest by a gift as by a sale or other disposi- 
tion. It makes no distinction that we know of in favour of cre- 
ditors between a voluntary transfer and one for a valuable 
consideration. In truth the Hindu law does not, we believe, 
contain any special prohibitory provisions relating to the pro- 
teorion of creditors generally. The principle of fraud in accor- 
dance with the general Hindu law is, in our judgment, the proper 
principle applicable to the present case and all cases of a rirailar 

(jO Macn* Priiic., IL L , Chap. IL, case 9. 

(g) ]?(tf SmBaasiss Pj!aoook,C. J., in Boa MaMb Bmtrjet r, 
7 B, L. B., j W, R, 49ft 
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nafure. In the case of a transfer for valuable conbideratioiij 
creditors who can only look to the property as available in 
execution cannot object to the transfer as fraudulent, if it has 
been made and accepted bond Jlde, that is, with the honest inten- 
tion of passing the property, if the transaction has been ml and 
not a fictitious contrivance to deceive as to the right of pro- 
perty. (h) 

(n)— P ossession. 

Possession is either permimve or adverse. Possession by 
the laHa or manager of a Hindu joint family is a permissive 
and a fiduciary one. 

Title by possession is regulated by the Statute of Liinila- 
tions. Receipt of rent or profits by a trespasser or wrongful 
claimant is patent evidence of adverse possession. 

Where occupation was originally permissive, its conversion 
into an occupation of a wholly adverse nature is not to be pre- 
sumed in the absence of evidence to establish this change. 

To make out a complete legal bar, the occupation should be 
proved to be adverse during the whole of the twelve years before 
suit, and it should be ascertained with what persons the actual 
possession has been during that time, (i) 

Where widow’s possession was primd fmU not adverse, such 
possession, until otherwise shown, will be presumed to have con- 
tinued a possession of that character. (/) 

The question as to what constituted an adverse posses- 

What coiisti- sion'^ within the moaning of the Indian Limita- 
tutes* “ adverse j , if , . 

txon Acts was amply discussed m the case of 

Umr-un-nmar, Mahanmiad Tar Khan (k), Mr. Justice Oldfield 

in Ms two learned judgments in the case made the following 

observations :~ 

Lord St. Leonards, in his Handy-book on Property Law, 
7th Ed., page 214, says ; — ^Thetermdiscontinuanooof possession 

Gn^^mhhdi v, C. Bdnhdsa FiUai, 4 Had. H. C., Kep.* 84; See 
rfso 10 Bom. H. 0. E., 206 ; 2 W. 271. 

(0 Waheeooddem v. Jhmigme and othm, H. C. R., 2 K. W. P., 16. 

(A Animur Smgh v. Mufdm Bingh H. 0. B., 2 N. W. P., 31. 

(h) 1. LE. 3A11 30-31 & 36^ 
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liieaiito abandonment of posbesision by one liei^oxi^/oltowtd hif 
the actual imbebbion of another pei'^ony otbeiwiso there ^^oukl be 
no peison iu \\hoso huour time would i an/ It w^oukl tliub feeoiu 
that there mu^i be actual po&session on the part of the peibon 
setting up an adverse title by pos^ebsioii. Taming to the Roman 
law to asceiiain what wns understood by po^<^es«.ionj ^\elind in 
SaiidaiV Institutes of Justinian, page 51 (Introduction, s. b7) ; 

* To the notion of donumiim was opposed that of A 

peibon might be owner of a thing and yet not possess or poss- 
ess it \\ithout being the ot\ncr. Possession implied actual 
physical occupation, or detention^ to use the technical term, of 
the thing 5 but it also implied something more in the sense in 
which it 'v\ab used by the Roman lawyers. It implied not only 
a fact, but an intention 5 not only tho fact of the thing being 
under the control of the possessor, but also the iuteniion on the 
part of the possessor to hold it so as to reap exactly ihc same 
benefit from it as the real owner \Tould, and to exorcise tho 
samo riglitb over it, oven though ho might be well aware that Iih 
was not the real owner, and had no claim to be so. The pos'^es- 
sor had no lights over the thing ; but he was entitled to have 
his pos^ebsion ]. rolected against every one but the true owner, 
and length of possession would, under certain conditions fixed by 
law, make the posbcssor really become tho owner of the tiling 
possctosed/ And at page 174 : ^ A person may not be the owner 
of a tiling, and yet may bo in a position to eseroise all the rights 
of an owner over it, and may osoicise it, with the intention to 
do so, as if ho wore the owmor. He is then in Roman law cdllcd 
the pc.w.wy (seo introd. sec. 67), as opposed to a domhim or 
real owner/ And at page 420 of the Institutes, it is stated 
that the contract of pigiius gave Iho possession of the thing 
pledged to tho creditor, but left the property in the thing with 
the debtor : tho hypothm left both the property and the posses*^ 
pioa with the debtor. 

I find it stated in Brownes Law Dictionary, page 16 : ^ Tlaie 
possession of a mortgagee is adverse to the title of the mort- 
gagor/ and the author observes that precisely because it is such, 



cf. I POsbC'sfcilUN Ilou I’AK \ Norici UF I'llFL > 

it «ill mainrebylonst^ of dnr.dion ati<l non-loblo^^l<.Umoni 
into nn ab«,olute and independent legal rigid, and, no clouid, 
Iheie h eonridoiable force in this argument ; and in CholmomMv 
y Chnion. 2 Jac. and Walk., cited in Story’s Riiniiy Jiiusi)rn- 
deuce, 11th Ed, Vol. 2, page 229, it is remaikod : ‘ Pbe 
moitgogoe wlnn ho lakes po^se^sion, is not acting as a hnstee 
for the mortgagoi, but independently and adversely foi In . o^%n 
ii«.e and boiufit.’ 

A person seitin£> np adverse po«se«'5ion's\iilnn ihe meaning 
of the Limit.ition Act must I appieheud show that ho has exei- 
tised nhat is. technically tenned ileleidnm of the property for 
himself as onner to the exclusion of the person claiming against 
him, or that sneh thienim if exercised by another was exeieised 
for him, and the term deimiion has been defined to be ‘ the con- 
dition, in which not only one’s own dealing with the thing la 

physically possible, hut every other poison’s dealing with it m 
capable of being excluded.’ Savigny on Possession, translated 

by Sir Erskino Perry, 6th Ed., page 2.” 

Possession is more decisive than doonmentary and oral 
evidence. (/) Nevertheless it must be supported 
Po“sir“" by a title pima facie effectual. Tlie title too 

must have been aciiuired under circamstaiicos indicative of good 
fiilh • a fraudulent purchase is regaided as a theft, (i«) for Itaiid 
ritiatL every transaction. Where a person is in possession 
through time descents, the law presumes that a title exists, and 
oven an originally unlawful possession acquires legality. («) 

Pobsesbion htte been deemed by the Hindu and tho Muham- 
madan law as intoipieled iu the Pnsidency of Bombay to 
amount to uoliee of smh title as the person in pobsession may 
have • and any other person who takes a mortgage or other 
charge upon immovable proiierty without ascertaining the nature 
of the claim of him who is in possession, does SO at his own 
risk. This is the rule in England also. The rule> however, 

^ fseo. I A ». 

5’ K 3.. * EFHFta-Pto. CiW r* 
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lhat registration is equivalent to possession, cannot be applied 
where the rogistiation of the instrnment earlier in date has been 
effected subsequently to the execution of the instrument set up 
against it. (o) 

Possession alone cannot be conclusive e^ndenee of title, 
nor does it constitute title 5 but long and undistmbed puosession 
on the pait of the vendor, when positive evidence of tiile (nix- 
not be had, may in many cases be sufficient to constitute pi oof 
of tiile, Adveise possession for moie than 12 years is of 
itself sufficient to create a title, (j) But mere proof of posses- 
sion for more than twelve years does not amount to proof of a 
mokurari title, (r) The possession may be merely permissive 
or under a defective title or for a term of years. 

A person in possession of property ought to be px’esumed 
to be in lawful possession until the conirary be shown. Beyond 
this possession is only evidence to be taken conjointly with 
other evidence to establish or impugn a title, {s) 

Adverse possession for more than twelve yeais not only 
bars lemedy, but extinguishes right and confers title on the 
party holding such adverse possession, (f) In the case of Gnnga 
(rohml Mundul v. The Collector of the iA^Pergunnahs^ the 
Judicial Oommittee of the Privy Council observed ; — It is of 
the utmost consequence in India that the security which long 
possession affords should not be weakened. Disputes are con- 
stantly arising about boundaries and about the identity of 
lands,— contiguous owners are apt to charge one another with 
encroachments. If twelve years’ peaceable and uninterrupted 
possession of lands, alleged to have been enjoyed by encroach- 
ment on adjoining lands, can b© proved, a pui chaser may take 
that title in safety j but, if the paity out of po«ise&sion could 

( 0 ) Lahshnatidas Smup chand v. Da&ai, L L. B., 6 Bomb 168 --*9. 
fp) Per Kaukby, J , in / Mukmee v J?. Muheijee^ 12 W. B , 3ld. 
m Per DwAaKAHATH Mtobe, J., in Mam Sahoy Mngk v, KOOM 00 P 

(r) Pwe v. Thahuf MaJmMr Pmsad, 2 B. L B., Ap. 8. 

( 4 ) Sehm Bhmkh v, BMmaih QhaUak, 8 B. L* B A. Om 
( j?) Bmtialmnt Soy T* PmrMmm 8 R L. B., 348 5 See 
also t R R, I Bout., 2^ m* 
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sot np a sixty years’ law of limitation, merely by making com- 
mon causo with a Oolloetor, who could enjoy security against 
intenuption ? The true answer to such a contrivance is, the 
legal right of the Government is to its rent j the lands are 
owned by others : as between private owners contesting inter se 
tho title to the lauds, the law has established a limitation of 
twelve yeai's : after that time, it declares not simply that the remedy 
is barred, but that ihe fide is enlitiH in, favour of the possessor. 
The Government has no title to inteivcne in such contests, as 
its titlo to its rent in tho nature of jumma is unaffected by 
transfer simply of propriofairy right in the lands. The liability 
of the lands to jumma is not affected by a transfer of pro- 
piietsry right, whether such transfer is effected simply by 
transfer of title, or loss directly by adverse occupation and the 
kw of limitation.’’’ (u) 

Continuous possession of land by a wrong-doer for I'welve 
years not only exUnguishos the title of the rightful owner of 
such land, hut confers a good title on the wrong-doer, (r) Where 
a plaintiff seeks to recover possession of property of which ho 
has been dispossessed, and bases his claim on the ground of 
purchase, and also upon the ground of a twelve years’ possessory 
title, he is entitled to succeed if he proves his possession, even 
if he fails to prove his purchase, (w) Tho Calcutta High Court 
has gone further and held that the title of a mere tresspasser 
upon land can be transferred to a third person whilst it is in 
course of acquisition, and before it has been perfected by a 
twelve years’ possession. In Brindabun Chunder Boy v. Tara 
Chand Bandopadhyaf («) the defendant purchased in 1856 from 
the Official Assignee coi-tain property belonging to one D. In 
1867, he brought a suit against the heirs of D for possession of 
the property purchased ; he obtained a decree in May 1869, under 


(u) Gunga Gobtnd Mandniv, The QoUeoioref fm^tlfour-TwgstmTa, 
11 M. I, A, 345. Pandit’s P.C.J.,Y oL 1L, fee. 

is>) I. L. E. 3 AIL, 436; I. L R. 3 Cal, 224; 8 B. b. B., 540; 
20 W R, 104 ; I. Ij, B , 6 Bom., 222-3. 

(m) Qoisam dat Ohmder v, Oltmder Nath, X. L. R. 3 Cal , 224 
(«) UR b. E,237— 244 
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which he obtained possession in May 1870. In June 1870, the 
plaintiff filed a petition under sec. 230 Act VIII. of 1859 alleg- 
ing that he had purchased the property claimed from the heirs 
of D in 1864, and had been in possession until he was ousted by 
the defendani, and that he was not a party to the suit brought 
by the defendant in 1867, Held that the title of the defendant 
was barred, more than twelve yearshaving elapsed from the date 
of his purchase and that the plaintiff was entitled on mere proof 
of bmd Jide possession and that he was not a party to the suit 
by the defendant in 1867 to put the defendant to proof of bis 
own title, and on the defendant’s failing to prove his title, to be 
restored to possession. Mr. Justice Markby in delivering his 
judgment in this case thus commented upon the dicta of tho 
Judicial Committee in the leading case of Gunga Gobind 
dul V, The Collector of ^irPe/rgunnahh : The Privy Council 
say, not only that the title of tho party whose right is barred 
by the statute of limitation is extinguished but that it is es^tin- 
guisJied in favour of the possessor. When the twelve years ex- 
pired in this ease, the plaintiff was in possession, and was he 
Uhe possessor’ within the meaning of this rule? I think it 
cannot be disputed that by ^ the possessor’ is here meant not 
only the person in original possession, but any person who 
comes in under him during the twelve years by inheritance, will 
or conveyance. But if this be so, T do not see how the plaintiff 
can be excluded. I understand the principle of law to be that 
a person in possession without title has an interest in the propeHg 
good as against dl the world eoacepi the true owner ^ which interest 
is mpable of being dealt with, until the true owner interferes, 
just in the same way as if it were unimpeachable, and that it, 
therefore, paisses by conveyance or devise* Why then should it 
not pass by m execution-sale? the plaintiff, as purchaser at an 
execution-sale, received a certificate, which is by law (sec. 259 
of the Civil Procedure Code, Act VIII of 1859) ^ a valid transfer 
ol fte title, and interest of the judgment-debtors in the 
D was the judgment-debtor smd died in possession. 
His intereit ia fJhe property, though wiSiotifc 11% was nf such a 



Sel 1.] 


RIGHTFUL OWNER’S LACHES. 


9 ) 


nature as would pass by inberifance to his sons. (?) It did so 
pass ; and afterwards passed by the execution-proceedings from 
his sons to the plaintiff just as completely as by a private sale. 
As against all the world except the defendant that execution- 
sale passed to the plaintiff an unimpeachable title, and as soon as 
the defendant’s suit was barred, the plaintiff’s title was complete. 
Tho conclusion that the plaintiff’s title is necessarily established 
if the defendant’s title is barred, seems to me warranted by 
good sense as well as by law. It seems to me to be almost an 
absurdity that there should be any case of land without an 
owner when there is a person in possession of it who cannot 
lawfully be disturbed.” Mr. Justice Birch added : “No distinc- 
tion can be made between a person claiming under an execu- 
tion-sale as contradistinguished from a pereon claiming under 
an ordinaiy conveyance or assignment. («) There is no 
provision in the Indian Limitation Act XIV of 1859, ana- 
logous to that of sec, 84, 3 & 4 William IV., e. 27, which 
declares that the right and title of the party out of possession 
is extinguished at the end of the period of limitation prescribed 
by the statute. But it has been held by the Privy Council in 
Gufiffa GobrndMimdul v. Tlie Collector of tJie ii^Pergvmmlis, (h) 
and by this Court in several rulings following on that judgmeni^ 
that, if a person suffers his right to sue for title to be barred by 
limitation, the effect of his laches is the extinction of his title 
in favour of the person in possession. And I apprehend it to 
be now well established that, when his remedy is barred, tho 
right and title of a claimant is extinguished and transferred to 
the person in possession. The dispossession of the plaintiff by 
the Nazir was in reality wrongful as he was no party to the suit, 
and had the Court ordering execution known how the matter 
stood, no order for dispossession could have been given und^ 
see. 223, and it would be inequitable to hold that the plaintiff is 
to be damaged by a wrongful dispossession, and that he is to be 

(«) Doe d. Oarterr. Sarnm-^, 13 Q. B, 946. (M. I. A., 369. 

(«) Emya Emmm v. Qirmm half S B. L B., E Ct, 7$ ; 19 

(6) H M. L A., 34i5. See i>. 8& 
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put to proof of hib title when, hud his possession been undis- 
turbed, it was good against all the world/' 

Possession, therefore, is a good title against every one who 
cannot prove a better, (c) A person in possession with a bad 
title, is entiiled to remain in possession until another person can 
disclose a better title. (rZ) Long and undisturbed user or pos«cssion 
confoi’s title by prescription, because it is presumed to be 
founded on title, (e) Following a decision of the Privy Council, 
it was held that possession of laud without payment of rent for 
twelve years is sufHcientto establish title. (/) Asa 

general principle of law, the fact of obtaining possession aflecis 
the title, and has in all systems of law, European and Oriental, 
been always treated as a most important element in the acquisi- 
tion of title. (^) 

The rights of co-sharer in a joint estate were sold by 
auetion * but it did not appear that a site held by him in the 
village passed by the sale, and the site remained in the posses- 
sion of his heirs, who sold it to the defendant, who erected a 
shop thereon. Twenty years after the auction-sale, the plaintifls 
who wore co-sharers in the joint estate, sued for the domoliiiou 
of the hoube and the restoration of the sit© to the village. 
JIdd that, under the circumstances, theiif claim could not be 
maininined. Ui) 

The general period of limitation, twelve years, is inapplicable 
where the possession and title of the defendants as auction pur- 
chasers at a sale for arrears of Government revenue, are alleged 
in the plaint to be founded on fraud, (i) 

The possession of a purchaser at a sale in execution of 
decree, without notice of a mortgage ef the property, is adverse 
to the mortgagee, for it was the possession of a person believing 

(c) Olarle v. Bfmlalmi Ohunder Sirkar and ofIm% 75, 

{(?) G^opee Nath v. D^anidhi Bundoora Mohapatur^ 7 VV. B., 485. 
<«) Gooro Fmaud Eo^ v, Btfhuuto Oh under Eot/f 5 W. 11., S% 
ff) Bim Nafh KomtUa v. Broh Mohim Olmtherhuihf^ 10 W. B., 61, 
8am Shiik v. Boidomth QhuUmh, 12 W. B., 217 ; B.U B. A. 0., 
p) Mh&idoor V. Shodee Mam^ 2 Agra Eea A. 0., 8. [312. 

(i) Ndmih BUJm Nmm Mi Khan v. Sqjah (^oedh^a Mam 
XO "M* X* Ai 54tl» 
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himself to be bond fide o\Mier and claiming as absolute owner ; 
and a suit to disturb his possession must be brouglit within 
twelve years of the commencement of such possession. {}) 

Whore a party bond fide purchased from another; as his 
own property, land in fact mortgaged, and obtained possession 
and mutalion of names in the Collector’s books, his title was 
lield to 1)0 ad\orse to that of the mortgagee. After such bond 
fide purchaser had been in open possession more than twelve 
years, and after the lapse of more than twelve years from the 
accrual to the mortgagee of tho right of entry under tho mort- 
gage-deed (which was in the English form), tho mortgagor 
sued the purchaser to obtain possession of the property. It 
was held by the Privy Council that the suit was baiTcd (h) 

k title by proscription may be acquired by long possession, 

Title by or Pres- but it must be a possession not merely permi8sk% 
eiiption or Pos- , j* > -it f x ^ 

Ptission. out as of nght^ e. g., in the capacity of a master, 

or in the case of easements, adversely to the owner of the land.f/) 

The possession on tho part of one party which is not shown 

to have commenced in wrong, can only be disturbed by distinct 

proof of a s^iperior title in another, (??i) 

Prosimiption Continuous payment of rent for about a 

from Fos'^esvion , , , in . . 

--^Maniasi-Titie. hundred years was held to give rise to a pre- 
sumption that the tenants held under a maurasi title, {n) 

A, originally owned two zomindaries between which lay 
a Blml or marsh, of which ho also o-wned the fisheries. One of 
the zomindaries was sold and purchased by B, but the llieel 
fisheries still continued with the remaining zeminduri held by A. 
After the sale, certain lands reclaimed from tho Iheel were, 
for some years held by B as part of his purchased zemindari. 
A instituted a summary suit under Act IT of 1840, and was 
by an order of the Magistrate put in possession of these lantls. 

(j) Bmmii Amnd Map Domes v. Dharandm ChundsT 8 

B. L. E., (P. 0.) m Pandits^ P. C. J., Vol. IL, 698. 

{¥\ l^rofmath Koondoo Qhmdhm^y v. EUhat Ohundfa Ghose, 8 B. L. B , 
(F. C.) i04 fmAWs P. a J. YoL IL, L mil 

{1) Jskar V. Mmi Mmkh JKoy, 13 W. R, 344 Abo 3 B. L. B. A. C., 
{m) Amugam Ohetty v, JPerngamimi Bervoi^ 25 VY. E., 8L 
(a) Brqjmath Emidu Qhowdhry v, Lakhi Mumgm Addi^ 7 21L 
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B brougbt a regular suil; againsl A to recover the lands, and 
set aside this order.. Held by the Privy Council (reversing tho 
decisions of the Courts below) that it was necessary for B to 
show a better title to the land than A could produce. It 
was not enough for him to prove mere possession anterior 
to the Magistrate’s order under Act IV of 184.0. The pre- 
sumption was that the land of the hheel belonged to A, who 
had admittedly owned both estates before, and had retained tho 
fishciies of tho himl after the auction -sale. B ought to have 
shown when and how, if at all, the right to the fisheries and the 
right to the soil u'ere severed, (o) 

The rule of law, that the statute of limitations does not bar 
a trust-estate, applies to express trusts, and holds only as 
between the cestui que trust and the trustee, and not against 
strangers holding adversely to them or either of them, (p) 

“The words ‘in trust for a speoifio purposes’ in sec. 10, 
Act XV of 1877 are intended,” said Sir Richaid Garth, “to apply 
to trusts created for some defined or particular purpose or object 
as distinguished from trusts of a general nature such as the law 
imposes upon executors and others who hold recognized fidu- 
ciary positions.” 

When property is placed in tho hands of another by way 
of trust, no cause of action arises to the owner, nntil there has 
been a demand by the owner for the restoration of the property, 
and a refusal by the trustee to give up the property. The period 
of limitation begins to run from tho date of sneh refusal or dis- 
tinct assertion of adverse right, and not from the date tho trustee 
enters into possession, (jq) 

If a Muhammadan widow, without the consent of tho heirs, 
taies possession of her husband’s estate in satisfaction of her 
dower, and continues to hold it for forty years, the heirs of the 


(e) Barodacanf Ro^r. Oh under Ooomir Roy, 12 M, I. A., 146. 

a 0. 2 B. A A, E 0., 1 ; Paudil’s P. C. J„ p. 402, * 

(p) Aet XV. of 1877, &ec. 10 ; Kheroie Money Doseee v. Dwgn Money 
tRiteee, I, B. B . 4 Cal., 455 ; Ghik.'h v. MaekiiUoeo, I, L. E., 4 OaL, S9f. 

(o) Makhatdae Madah v. Modhusudan Madcde, 3 E L. B., A C., 409 } 
S,C.!sW.B.,318. 
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husband cannot intervene 5 and their claim must bo brought 
^\itlnn iivelve years, unless they prove that the possession of the 
widow as to their shares was permissive or fiduciary possession, (r) 

(e) — Dowkk &c. 

Under the English common-law, a woman, on the death of 
her husband, was entitled to claim a third part of the lands and 
tenements, of which her husband was seised in fee. Such por- 
tion w^as assignable to her by the heir or his guardian, to bo held 
during the term of her natural life. 

The 'widowof an Armenian, married before the Dower Act 
(XXI S of 1839), is entitled to dower out of lands which her 
husband held during the marriage for an estate of inheritance, 
as against a Hindu purchaser for value from the husband during 
his life, the English law of dower having been introduced and 
recognized in this country amongst Europeans and Armenians 
as a branch of the law of inheritance, (s) 

The only law of dower applicable to British subjects (in the 
Presidency-towns) other than Hindus and Muhammadans is the 
English law. (f ) In Calcutta it has always been the practice 
for the wife to join to bar her dower. Lands in Calcutta are 
usually conveyed with regular investigation of title. They are 
held as freeholds of inheritance ; and dower is assignable out 
of them. Armenians have no law of their own and were 
before the 1 st of January I860 governed by the English law* 
The case of Emin v. Emin goes to show that dower would 
attach to lands in the Mofxissil. There is no more incon- 
venience and injustice in enforcing that charge than any 
other. A purchaser must look to his title and see what inoum- 
branoos there are on the property. If a Hindu governed by 

(r) Mt Ooifimo Begum v. Bynd Iiami4 Jaw, 4 Aj^ra Hep , 270. 

(«) SafMea v. Fr^mmiomof/ee T L. E , 0 Cal , 794* Me. Justice 

Fohtifbx held, that ike true <?onstritc.tiou of sec. 17 of %l Geo. IXX. O. 70 
(see aniB^ p. 14 note) confine tke words their inheritance and succes- 
sion” to questions relating to inheritance and BUCce)t«eion by the defendants. 
The case tinder eouhideiation was a question of the plain tijBPs succession 
and therefore not determinable by the laws and usages of the Gontooa 

(#) Mmm V. Bmin^ 1 Morley, 800 5 Bfepim v, W%mf^ Fulton, 224 j 
Maelensdi, v. Mtieheifh 1 Bulnojs ; In th^ matter of Oacheh 1 Morley, 37^# 
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thoMilaksliara law comes to Oalcntta and bays land there, and 
a Hindu go^ orued by the Dliyabhdga buys from him, he would 
bay stibjeet to thn rights of the vendor’s sons, and could not 
contend that ho was ignorant of MitMcshar^ law',” («) 

Act XXIX of 1S39 applies to marriages contracted before 
the I't of Jamrary 1866. It extends the amendmenis in the 
Eiinlish law of dower contained in the statute 3rd and 4th 

c> 

William IT, Gliupter 105 to ihe territories of the East India 
Company in cases nhioh, but for the passing of the Act, would 
})e governed by the English law of dower as it existed pre- 
viously io the passing of the aforesaid statute. Section 4 of 
the Dower Act provides that no widow shall be entitled io 
dower out of any land which shall have been absolutely dispensed 
of by her husband in his lifetime, or by his Will 

The widow ’& claim for dower under the Muhammadan law 
Muiiamiyiadaii is Only a debt against the husband^s estate. It 
Licn!^^n^otlie- recovered from the heirs to the extent 

of assets come to their hands. It does not give 
the widow a lieu on any specific property of the deceased hus- 
bands, so ns to enable her to follow that property, as in the ease 
of a mortguge, into the hands of a bund fide purchaser for value. 
It appears that under the Muhammadan la^v, there is not hypo- 
thecation without seizure, but a creditoi*, whether widow or any 
other creditor, if in possession of the husbands property with the 
consent of the debtor or his heirs, might hold over until the 
debt is paid % and the cases cited to show that the widow had a 
right to hold until her dower was paid off, proceeded on this 
principle, (?9 It is veiy questionable,’’ said Mr* Justice Hob- 
house, whether the Court is bound to apply the Muham- 
madan law to this case under the provisions of Regulafion Til 
of 1832, the case not being one of sucoeftsioii, inheritance, 
marriage, caste, or religious usage ; but simply one of contract.^* 

(w) FoNTxmXf J.f in BcfrMes v, Frof^omo mo^ee JDossee, I, lx B, 

(p) W^idunni^sa v, S^iubra^d^mf 6 B L, B,, 64, 

approved fey the Filvy Council in Duli case, B. 5 I A. p, 21 1» 
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A lien for (lo^^er only arises where the 
( -i.re' riv livnothocaied for the purpose, (w) 

Toco^^iiluio al-nouanyprppMy them n^^^ 

anTeUitfortho Hpccide appropuation of the 1 opeit , ana 
further the property miwt be in the po^.^essivu of tlie parh i«ho 

tLe liep.U) ^ 

Thcnhlon of aMnhannnadan, m po^se^sion of her has 
omd-. c-tate under a claim of dower, ha« alien upon it as 

^uiust those entitled as heir., and is entitled to possession .s 

'loaiiist them, till her claim of dower is satisfied. {>/) ^ 

' ” A creditor of a deceased Mahamnmdan, whether in respect 
Alauation bv of do wer or otherwise, camiot follow his estate 
toi te io,uiJi^<- <jf. a hondjide purchaser for value 

To whom it has been alienated by his heir-at-law, whether by 
sale or mortgage, Such alienee, however, is bound by any 
decree charging the estate passed in a suit against the heir 

pending at the date of alienation. {2) ^ ^ 

A llnhammadan dying, his son N, who was in possession 
Mnlianmadau of the whole of tho deceased’s properly, mort- 
7 iem gaged it to secure repayment of money advanced 
to Idm by the mortgagee. In the following year the threo 
mdows of the deceased brought a suit against N to assert 
their right of dowery and obtained a decree, and m execution 
attached and sold the property, and buying it themselves got 
into possession. Tho mortgagee then brought a suit lo obtain 
from the widows tho property which he had purchased : It WM 
held that until tho widows brought their suit, the property in 
N’s hands was not subject to a lien or charge in favor of them ; 
and that it passed free from encumbrances to the mortgagee as n 
bond fide purchaser for valuableconsideration. It was also held that 

plaintiff was entitled to so much of tho property as was N s sbarc.fa) 
iw) A7n**0wnmssfif y» Mwradoonuifii^et, G M, L A., 211. 

(x) JOdmraui Bose V. 2 TTyde, 2G7* . ^ ty j rr j 

(p) Ahml ffmsain v. Ml Khadya, 3 B. L. B., A. C, SB ; Umed 

All % Ml BaM&n, Z B, L. B., A C., 3^5. ^ ^ 

(g;) Moume Ma^om 0 d Wdjidy* B. B. 6 BA., p, *.<11-^4 j 

Musmmaf fieptm v. £> 00 / 0 $ Qkmdi 20 W. B., 92—3. 
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It appears to us,” said Mr. Justice Phear in thi'i case, 
“ that it is now settled by scTeral decisions that the Blubam- 
niadan widow’s right to dower against the estate of her deceased 
husband is, generally speakhig, simply in the situation of a 
debt which she, like any other creditor, can take legal measures 
to enforce against such property of her husband as she can find 
in the hands of the heirs, or even in the hands of any other 
persons, provided these have taken as volunteers or with notice 
of her making a specific claim against that property. No doubt, 
if she is herself in possession of the property, she is entitled to 
assert a lien upon it in respect of her own debt against the 
other heirs, and to pay herself her own debt before she pays the 
debt of any one else. But if she is not in possession of tbo 
property, and if she is forced to take proceedings in order to 
liquidate the debt out of her husband’s property, she is, until 
those proceedings have ripened into some act of Court against 
the property, simply in the position of an ordinary creditor. 

“ Thus it seems to us that, in this case, until the widows 
brought their suit in 1866, the deceased person’s property in 
the hands of Nujimooddeen was not subject to alien or charge 
in favour of the throe widows. Therefore, when Nujimooddeen 
pledged the property in June 1866, so far as his own share as 
heir in the property, was concerned, he was able to pass it free 
from all incumbrances to a bond ^fide purchaser for valuable 
oonsideraiaon. It may be the money for which an heir under 
such circumstanoes as these aliens his share is taken for the 
purpose of discharging his ancestor’s debt, and we do not think 
that the purchaser is bound to see to the application. It is not 
contended here that the mortgagee, who to ok by the bond of 
June 1866, was not a bond fide purchaser, and did not give 
valuable consideration. He was therefore entitled, as we think 
without doubt, to the benefit of this mortgage to the fiall extent 
of Nujimooddeon’s own share, notwithstanding the subsequent 
proceedings which were taken by the widows to assert their 
aright for dower, and which culminated in a decree in their favour 
iai Jaa© 186f, The awartgagee did take proceedings in 1867 to 
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enforce au<l make goo^ his charge upon the property upon the 

footing of this bond ; a decree for sale ^yas made j and under 
that decree of sale the present plaintiff, an entire stranger to 

the before-mentioned proceedings, bought in ugns ‘ , 

“Tlie result of this purchase is, we think, that P 
plaintiff became entitled by virtue of the title passed y e 
loud of June 1866 to as much of the property as Nujimooddeen 
himself as heir could pass, provided the terms of the bond 

extended to that length.’' _ 

Where a Muhammadan (Shia), on his marriage, bein^ 

poor tod. “ "7^” 

Law— Dower. 51,000 upon his wife, and died without leav- 

iu. sufficient asseis to pay such dower, and his wife sued to 
recover tlie amount of such dower from his estate, it ivas held 
by Stuart, 0. J., (Fearson, J., dissenting) that, it being nowhere 
laid down absolutely and expressly by any authority on the 

Muhammadan law that, however large the dower feed may be, 

the wife is entitled to recover the whole of it from, her husband s 
estate without reference to his circumstances at thB toe of 
fiiarriage or the value of his estate at his death, the plaintiff was 
obIy entitled, under the circumstances, to a reasonable amount 
of dower It was held by the Full Bench, on appeal from the 
decision of Stuart, C. J., that a Muhammadan 
entitled to the of the whole dower which her deceased husband 
had on marriage agreed to give her, whatever it might amount 
to and whether or not her liusband was comparatively poor 
when he married, or had^not left assets suffi. dent to pay to 
dower-debt, (b) Under to Punjab Code, however, the stipulated 
dower is subject to a modification at to discretion of to Oourt.(c> 
In to absence of any agreement by a Muhammadan has- 
Wlopl<«ig.HBpr.^yto^7.io.^y 

widow’s olaiiB to d owoTi swfcoi Ms 

loc I f. .. Tvi*AnAr‘f.v hypot Ixocatod to 

right does not arise, 

(W Swra BiH v. Mamna Bihi, I. L. 2^.. 

(?) iwSt V. jlfirsw Jahan Aadti, i W. 0., P. b-, » 
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liy tlio Maliammaihn law as a eon-eqn(‘aco of the gift of clowor. 
But whoro ‘•ho ha's obtained actual and lawful possession of his 
estate under a claim to hold it as heir and for her dower, she i*- 
entitlcd to retain possession as against tho other heirs, nntil her 
do«cr is satisfied, -with tho liability to acconnt to those entitled 
to the pnipcrty. < J i 

A Muhammadan of the Shiah sect executed a deed of 
donor to his wife in the folloning tenns ; “I acknon ledge my- 
self a debtor for the dower of my wedded wife to the amount 
of Rs. 4G,000 and tho amount I acknowledge to be justly due, 
and when demanded by the said wedded wife in tho payment 
thereof, I ■will raise no objection nor make any excuse, but will 
deliver the same to my said wedded wife.” No particular pro- 
perty of tho husband was impignorated to secure the dower 
and no demand was made by the wife daring her husband’s life- 
time, though more than twelve years elapsed from the date of 
the deed of dower but on his death she took possession of his 
property in satisfaction of her claim for dower and in a suit 
brought by her husband's brother to recover the whole of the 
estate of her husband as his heir-at-law, she insisted that she 
had a lien on tho estate for her dower.-— Tho Sudder Court held 
and on appeal tho decision was affirmed hy tho Judicial Oom- 
niittee, that the widow bad a lien upon her deceased husband’s 
estate for the amount of her dower and was competent to retain 
property to the amount of her dower or to alienate part of the 
estate in satisfaction of her claim, (e) 

Tlie plaintiff, a Muhammadan wddow, sued to recover pos- 
session of certain property from which she had been ousted by a' 
purchaser from tho Government at asalo of tho properly as being 
tho property of her son confiscated for rebellion. The plaintiff 
alleged that as to a two-annas share of the property in question 
she hiui been in possession as widow and heiress of her husband, 
that on her husband’s dcaUi in 18‘J:4, her dower of 1,00,000 
rupees and one gold inohur not having been paid, her son hud 

(rf) Mt. Siii Boehm v. S/ifi&h JSamid JTosseifi, 14 M. I. A,, 377 s 
iO B L. E., 44 tt*. e.i , 17 W. E., 113. 

(f) Amn-oWt-uts/a v. Maomo’eOtf/iueat 6 M-L A , till. 
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tight as heir of hi. father to such fon h. - 
„nna! .hare in satisfaction or part satUfaction of h<n- dowe . U 
mi, shortly after the death of the plaintiff s husband, the 
plaintiff ivas put into possession of the property 
the recouled consent of her son, M'ho admitted hei light to 
,p,.er and his inability to pay it. The Privy Council, m com- 
ioo to the conclusion that the relinquishment by the son Ma» 
Sna ,aak absolute, and that the widow took the whole pro- 
pr.tj Subject to the claim, of the other creditors, obse.ved : - 
There appears to have been no wherebj , m tlu 

lifetime other husband, her dower was hypothecated so as to 
become a arst charge upon his estate ; consequently her claim 

in respect of dower would not have priority over the chums o 
other creditors. The position of the mother and son on the 
death of Mahomed AH was this :-The former as ‘ sharer, was 
entitled to two annas; the latter as residuary was entitled to 
the remaining fourteen annas of the estate, both lights being 
eubjeot to the debts of the deceased including deferred or un- 
paid dower (if any). If the widow had a claim for unpaid 
dower, and that claim had not, by virtue of a hyi-ntiikasuh exe- 
cuted by her husband, become a preferential charge on tlie 
estate, such claim would constitute a debt payable pari pasm 
with the demands of other caieditors. In these oircumstiinccs, it 
wuis competent to the son, either to assign Ms share of his 
f.ilher's residuary estate to his mother by way of security for 
her doiver (in w’hich case she would take only a redeemable 
interest), or to relinquish it to her absolutely in satisfaction of 
her claim. In neither case would it have been essential in such 
a suit as tliis, which is for the recovery of the possession to 
which she was entitled and from which she has been ousted, to 
prove the amount of her dower 5 although the omission to do so, 
may he urged as an argument to show that the transaction 

pleaded was not real bnt fictitious.” (/) 

By Hindu common law, widows are entitled to maintenance, 

and right of resid ence in the ancestra l family Awellin g-honse. 

(/) Ml, JJuamla v. M B\dlvn, 17 W. E, 523. See wit* p- 83. 
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Bj common law the right to maintenanco is one accruing 
from time to time according to the wants and exigencies of the 
person entitled. A suit for maintenance and arrears under a 
ill is not barred after the expiration of twelve years from tho 
teMators detiih under Act XIV of 1859, sec. 1, subsection 13, 
nnkss tho vill which confers the right thereto also creates in 
favour of the plain tifl* a chmje on the inheritance of the testa* 
lor\ estate. Separation from the ancestral house of her hus- 
band would not disentitle a Hindu \\idow to maintenance suit- 
able to her rank and condition, (g) 

The right of a Hindu widow to her maintenanco arises by 
marriage, and that of a daughter by birth ; it exists during the 
life of the father, and continues after his death. It is a legal 
obligation attaching upon him personally, and upon his pro- 
perty. lie can noi; free himself from it during his life time, 
and it attaches upon tho inheritance immediately after his death. 
It seems, therefore, contrary to principle to hold that by de- 
vising the property to another, he could authorize that other to 
hold it free from claims which neither he himself nor his heir 
could have resisted, (A) In Bhoobm Mbgee v. Ramkishore (S. D. 
of 1860, L p. 489) the Court said: ^^In Bengal, a widow has 
BO indefeasible vested right in the property left by her husband, 
though she has by virtue of her marriage a right, if all tho 
property he willed away, to maintenance/’ 

Maintenanco is not a charge upon property in the hands of a 
horn fide alienee for value. Where a person purchases property 
without notice of the existence of the widow^s right of mainte- 
nance as a charge upon such property, it has been held that the 
property in his hands will not be liable for such maintenance. 
The amount of maintenance must be ascertained beforehand 
either by contract or by a decree of a Court of Justice and de- 
clared a specific charge upon the property sold, before the pur- 
chaser can bo ninde liable for it (%) In Bombay it has been held, 

J ') Mwragm Em Mam Ohmidra PmtY. Mamahai, L. Xi 6 1, A., 114 — in 
h) Mayas on Hindu Law and Usage, 2ud ijld, p. 400 ; Earn Ohmtd^r 
it V. mmtHtah 4 Born, H. 0., A. C. 73. 

(t) Per BJta B. OoocE in Jugaermtk Sumat^t v, Maharanee AdJkrmee 
Mamin Kumari, 20 W. E., 126 j &olah JCmmur*i case, ^4 M. I A., 246. 
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that the mere circumstance of a purchaser having notice of n 
widow’s claim for maintenance, is not conclusive of the widow & 
rights against the property in his hands, (f) 

Where the widow obtained a decree fixing a certain sum a*, 
her maintenance to be obtained out of certain property, it wa.s 
held that she has a right to have this amount declared as a 
charge upon the property into whatsoever hands it may come. (^) 
Where a purchaser purchases property from the heir with 
notice that a Hindu widow is entitled to be maintained out o!’ 
it, the property in the hands of the purchaser con tinues to be 
charged with that maintenance. Before following properties 
from which she is entitled to obtain her maintenance in tho 
hanrla of the purchaser, a Hindu widow is not bound in all cases 
to attempt recovering her maintenance from the heir-at-law. (1) 
As against one who takes as heir, a Hindu widow has a 
Hindnwi- right to maintenance ont of the properly in 
dow’s mai nt. jj^^ds. She also has a right to maintenance 
charge on has- out of such property in the hands of any one 
Law o£ Bengal, who takes it with notice of her having sot up a 
claim for maintenance against the heir. By the Lhw of Bengal 
she has no lien on the property for her maintenance against 
all the world irrespective of such notice. M^ould be 

most unroasonablo/’ said Mr, Justice Phear, 'Hhat a bo?id Jide 
purchaser for valuable consideration should be subjected to 
the possibility of a charge springing up at any time; though it 
had no definite existence when he purchased. Lien for main- 
tenance is a somewhat vague expression as long as the 
amount of maintenance is undetermined. It does not in my 
mind attain the character of a proprietary right; until the 
proper amount of maintenance is either ascertained, or is in the 
course of being ascertained* When property passes into the 
hands of a honi fde purchaser without notice, it can not be 

{J\ Lahwmm £4m Qhndrn Jo 0 hi v, Bat^abMmd hMi I* L, B, 
2 Bom, 494, 

{h Kmuifi v. Imtehmeemf 2^ W. R., 33* 

(I) Qkvttmr Mm v. Mam OMUa Dayeet 25 W. K., lOO, 
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aflVctocl hy anyiliing ftliort of an already exist in^ proprietary 
; it can nut be subject to tliiit wliieli is not already u 
<.bcirge or wliicli doe^ not contain all the elemonts neces*- 
sary to it-s ripcniiig into a Following this, 
deeibiou. ]\Ir. Ju-tice L. Jackson held that the lien of a Jlindu 
yiJon for maiutemince out of the estate of her deceased hiis-^ 
band i'^nuLa charge on that et>tate in the hands of a hona jiJe 
])ni chaser irrespecih e of notice of such lien, and that she may, 
by obtaining a mere personal decree against her husband’s heir, 
lose her charge upon the estate, (n) 

Grants of property made for the maintenance of the widow 
or any other peraon, determines on the death of the grantee, 
and is rosiiiiiable by the grantor or his heirs, unless there is 
anuhing to the contrary in the express terms of the giant 
where tlicro is a written instramout in evidence of it. The pre- 
feiimptiou always is that the income only was granted, and not the 
(o) But of course there is nothing to prevent an owner 
making over landed property absolutely in full discharge of all 
chiims for maintenance, A grunt so made would pass the fee and be 
absolutely at the dispo?«al of the person to whom it was given, 
Though the maintenance of a wife and children may in 
M iiTiunuijK*^ certain circumstances be a charge on the husband\s 
unataimhnUbt property as against a purchaser, it is not so in a 
ease iu which the sale look phico in payment of a. family debt, 
which it was the primary duty of the head of the family to pay.(7y) 
Debts contracted by a Hindu take precedence of liis 
widow's claim for maintenance, and it seems, that if a portion of 
las property is sold after his death to pay such debts, the widow 
Cl nnot enforce lier charge for miiiutenanee again^t such pro- 
perty iu the baiuU of the purchaser, (/•} 

im) ^Snaiatl B/iHjffiihitfi ihibce^ v, Kamtifal Mtifer, 8 B. L* K , 55^5. 

{a) MianuiH :SiUaln ChomcjOi/ v. S/wun J/eAe Pni MiAhadaL I k JR,, 
I Till , .m 

id) Mtjhh Wouduif Adttta I)eh v. Mukotmd yamU Deb^ 22 W- B., 225, 
{p) Nuning Deb Mog Koglash i) JM I. 4,, 55. 

V. I. L ii , 2 Mad. 126, 

{r) JuM V. Btidpfihhum&hm, 1*L.R., 2 Bom. j C(jvmm*g V. 

L L B., 1 Cat , 365. 
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The Findtt wi- The Hindu widow is further entitled to reside 

don’s ii^ht of jjjjg family dwelling-house of her husband. 

Family I). House Xlie feoii or other heir cannot turn her out, 
nuich less a purchaser from such heir ; (s) for it is in the family 
that, in the strict contemplation of law, she ought to reside, (t) 
“ It seems to me,” said Sir Barnes Peacock, “ that the passage 
in Katyayana,* 2 Oolebrook’s Digest, p. 133 is a restriction 
and not a mere moral precept, and that the heir of a deceased 
ancestor has not such a right in the dwelling of the family that 
ho can at once, of his own pleasure, turn out all the females of 
the family, or sell it and give the purchaser a right to turn 
them out.” (u) 

In a suit for maintenance brought by a Hindu widow 
Widow’s mainto- against her husband’s brother, who was the sole 
Mirtlisliara law. surviving member of that husband’s family, and 
against bond fde purchasers for value from him of certain .nn- 
oestral immovable property of the family, it was held that if the 
property were sold in order to pay debts (not incurred for im- 
moral purposes) of her husband, or his father, or grandfather, 
or for the benefit of the undivided family, or to satisfy a former 
decree obtained by the plaintiff herself against her husband’s 
brother for maintenanoe, such sale would be valid against her, 
whether or not the purchasers had notice of her claim, (v) In 
this case most of the authorities on the subject of Hindu 
widow’s maintenance were reviewed by Mr. Justice West in 
his very learned and lucid judgment. “According to the 
Mit^kshar^,’’ said Mr. Justice West, " sons must, from the 
moment of their father’s death, be regarded as solo owners of 
the estate, yet with a liability to provide for the maintenance of 

<«) Mungala Deheer. DinonfithBote, 12 W. E., 36 A. 0. J., 4 R L R, 
0. G 72 5 See also Gouri v. Ohundmmani, L L. E,, 1 All, 262. ■< 

0 Dm V. Dm, L L. R, 1 Mad., 8X. 4 R R R, 0. G, 79, 

(e) Per Sts M, R Wmssof, G J., and Wiest, J., in JoM v. ^ga- 
hhamaitd, I. L. R, 2 Bom., 404. 

♦ his whole estate and his dwelling-house, what remains after 

me food and clothing of his family, a man may give away, whatever it be, 
jmether fixed or movable ; otherwise it may not be given". 2 Ooiebrook’a 
|)%est, p. 133. 
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thfir father's widow, and with a competence on the widow’s 
part to have the estate made answerable. In the case of a widow 
of an Oldinary co-parcener as against the surviving members of 
the joint family, her claim being strictly to maintenance only, 
regulated by the circumstances of the joint family, it appears 
that, although she may have her maintenance made a charge on 
the property, yet if she should refrain from that course, she 
leaves to the co-parceners an unlimited estate to deal with at 
their discretion and in good faith. The widow’s claim for main- 
tenance, although it is not ‘ an already existing proprietary 
right,’ (ioes contain all ihe elements necessary for its ripening 
into a specific charge it only needs formal assertion to obtain 
recognition. The charge must, I think, be regarded as an 
equitable one of a special kind, capable of conversion into a 
perfect right m re, and enforceable in all cases in which the 
mother or step-mother living apart is not maintained by the 
eons, but not in other cases, except under circnmsiances which 
affect the good faith of a transaction whereby it is sought to 
get rid of the burden. It cannot be said that, under the Hindu 
law, the heir’s or surviving co-parcener’s conscience is not affected 
by ihe widow’s claim to maintenance out of the estate he has 
taken. It is the object of a direct injunction ; and the pur- 
chaser, who joins him in defeating that provision, may properly 
be himself made subject to the charge. If there is an ample 
estate out of which to provide for the widow, so that she may 
still get her claim fixed and secured, or, if knowing of the pro- 
posed sale, she does not take any step to secure her own interest, 
no imputation of bad faith, or of abetting it, can he made 
against the purchaser of a portion of the joint property. If 
the widow, on the otlier hand, is not accepting support from ihe 
OO-parcener in satisfaction of her claim ; if she lives apart, and 
the estate is small and insufficient, it is the venders duty before 
purehadny to inquire into the reason for the sale, and not by a 
clandestine transaction to prevent the widow from asseriang her 
right against the intending vendor. It is in this connexion 
that the doctrine of notice foecomes of Importance, and thus in 
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Srimati Bhagabuti Bad v. Kamilal Miter, (w) Phear^ J., sa} s, 
the 'ividow ‘ Baay al«o, doubtless, follow the propel ty (for her 
maintenance) into the hands of any one who takes it as volun- 
teer or mth notice of her having set up a claim for maintenance 
against the heir.’ The distinction taken between the volunteer 
and tlio alienee for value, rests rather on English than on Hindu 
notions ; and for ‘ notice cf her having set up a claim’ we 
should rather substitute ‘ notice of the existence of a claim 
likely to be unjustly impaired by the proposed transaction but 
in so far as notice is recognized as making an important difiei- 
f uce, the piindple is correct and important. 

“ Under the English law the knowledge of collateral rights 
frequently qualifies those acquired by a purchaser ; there is a 
class of cases for instance, of which it is said that ‘ where tho 
right comes into existence by covenant, the burden does not, at 
law run with the servient tenement 3 but equity says that a 
person who takes it with notice that a covenant has been made, 
shall be compelled to observe it.’ («■) The widow’s right to 
maintenance does not come into existence by covenant, but it is 
a light maintainable against the holders of tho ancestral estato 
in virtue of their holding, no less through the operation of the 
law than if it had been created by agreement 3 and so, when tho 
sale prevents its being otherwise satisfied, it accompanies tho 
property, as a burden annexed to it, into the hands of a vondeo 
with notice that it subsists. The law steps in only to counteract 
what it regards as a furtherance of an uneonseiontious attempt 
to evade a sacred duty. Equity, as between the vendee and 
vendor, will make the property retained by the latter primarily 
answerable s hut such property there must be to make the sab 
and purchase free from hazard where the vendee has knowledge 
or the means of knowledge of a widow’s claim which cannot ^ 
satisfied without reoonrse to what he proposes to buy. 

“ As the Hindu wife, upon her marriage passes into and 
become a member of her husband’s family, it is upon that 

{« 0 ) $ B. L. B. at p. S38. 

(s) Par MaiiiiiBH, I* J., hi Letch v. Sckwtder, h, B. S, Chi Ap., 47A 
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family tbat^ us a ^vidovv5 she hasher claim for main teiianccj (^j 
and her right is not extinguished by any wilful or negligent 
diminution of the means of satisfying it. That surviving co* 
parceneiSj by merely selling the estate or changing its form,, 
should be able to get rid of the obligations properly attached to 
it, (c:) would be a premium on trickery opposed equally to the 
spiiit of the Hindu as of the English law. Whether such a 
claim bj" a widow against the estate of her deceased husband 
in the hands of a purchaser, is enforceable or not, does not 
depend upon whether the remainder of the estate in the hands 
of the heir has been exhausted, for exhaustion would not create 
for her a new right. What was honestlij puteJmed^ is free from 
hsr claim for ever : what was purchased in fuitherance of a fiaud 
upon her, or with knowledge of a right which would thus be 
prejudiced, is liable to her claim from the first. The relations of 
the parties are determined once for all at the moment of the sale. 

In the case even of co-paiceners not having a mother or 
sister to provide for, it has been definitely ruled that the Oomt in 
decreeing a partition may properly assign an adequate portion 
to the widow of a deceased co-parcener as a source of subsistence 
during her life, {a) Upon a voluntary partition, her right re- 
mains after the dhision what it was before, a light lo mainte- 
nance and nothing more, or, at most, should she advance a defi- 
nite claim, to a provision, determined according to circum- 
stances, out of the property. The reduction of the number of 
surviving co-parceners to a single person makes no difterence in 
the widow’s legal position- The rights and obligations of the 
original co-parceners fall at last to the sole survivor. The 
widows must be maintained by him out of the property that 
has become burdened with that incumbrance ; but he is not, 
therefore, fettered in dealing with the estate at his discretion, 
in the absence of actual fraud or of a decree which has con- 
verted some widow’s claim into m actual right in re. The 


1m ’jPif JtoiOIMi CoHBOrfEB la Bri Fiatam MagkumiH S)m 

V. m mm Fm Bm, I. L. B., I Mad., 81. 

See ? n. W-B H. U Bep., Mh (R R) 
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'Sec 1 ] 

from him, as m the femita <»e of a sale by a Whe^ 
Lte, takes a petfeetij good till., aod on. ttbeh, J good at 

th.tim.,o.nn.tb.impta«dby snbse,nenloha.>gee in the cv 

cumstaiices of the vendor’s family. 

“ In the present case, we have it found as a fact that the pm 

chaser Lakshman (detendaut No. 2) was aware of the existence 
and of the claim to maintenance set up by the plaintiff Satya- 
bhamdiai, widow of the brother of the vendor Mahadev. For 
proper reasons, as for the discharge of a debt incumbent on 

the family and on him as its sole surviving propiietary membw 

Mah&dev might sell the estate which had thus vested m 
Mm. He could not thus affect the right of another co-parcener s 
widow Sarasvatib&i, i\hosa claim had by means of a decree become 
a right « adhering to the estate ; but the right of Satya- 
bh^mdbai, not yet reduced to definiteness and made a precise 
and actual charge on the property, could not prevent his deal- 
ing with it at Ms discretion. If he sought to defraud her, he 
could not, indeed by any device in the way of parting with the 
estate, or changing its form, get rid of the liability which had 
come to Mm along with the advantage derived from Ms survivor- 
ship ; and Lakshman— taking from Mm with reason to suppose 
that the trausaotion was one oiiginating notin an honest desire 
to pay off debts, or to satisfy claims for which the estate was 
justly liable, and which it could not otherwise well meet, but in 
a design to shuffle off a moral and legal liability— would, as 
sharing in the proposed fraud, bo prevented from gaining by it ; 
but if, though he knew of the widow’s existence and her claim, 
he bought upon a rational and honest opinion that the sale was 
one that could be effected without any furtherance of wrong, he 
has, as against the plaintiff, acquired a title free from the claim 
wM(ffl still subsists in foil force as against the recipient of the 
puroba^naoney, MahMev, As to Vishnu (3rd defendant), 
the sub-purdiaser of part of the property, the same consider- 
ations apply. He knew of SalyahhtoS-bfii’s position and her 
daims. If, with tins knowledge, he chose to purchase from 
hkoself bqt recently become vendee, he took the 
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property -with the same risks as Lakshman. If he acted ia 

good faith and wth due care, he is entitled to protection for 
his purcha&e.” (6) 

It IS a role of law that the crown, on taking lands by escheat 

st^e VLH? ^kes the title which the last 

toe or confi&ca- <^wner nad^ and none other. If snch title is a 

jjjgj.Q ]ife.estaj;g qj. years, the estate of 

the revcrrioner or remainder-man is not destroyed or divested 
by confiscation or forfeiture of the particular estaie. (c) If such 
title is a mere legal or apparent one as that of a benamiddr, the 
forfeiture or confiscation passes nothing to the Crown. Where, 
therefore, at the time of annexation of Oudh by the British 
powers, a Eajfih, incurred the grave displeasure of the authori- 
ties and an order went forth confiscating half his estate and the 
Eajdh thereupon concealed from the Government ofiicials the 
real ownership of certain villages of which he was the nominal 
or registered taluqdar in trust for his brother’s widow and con- 
trived to have them confiscated in pait-satisfaction of such 
order, it was held that the widow was the acknowledged cestui 
que trust of the registered taluqdar, who had bound himself ex- 
pressly in writing that he would respect her rights if she per- 
mitted him to be alone so registered ; that it would be a scandal 
to any legislation if it arbitrarily and without any assignable 
reason swept away any such rights ,• and that the lady being 
dearly, as she was the equitable owner, the decree of nor fifinn- 
iion against her trustee could on no principle of law, equity or 
pod eonsoienoe, be made to affect her, and certainly not to 
justify a sentence which in effect, made her the sufferer for his 
offence, (d) In a sale of confiscated property, the Government 
stands in the position of a private vendor selling by auction, (c) 
and the vendee acquires no better titie than the Government has. 


(c) Act XliT of 1860. sec. 61 aud 62. tJntler thfl 

(tf) MU BoAm % 8y%hh 13 W, B., (P, 0.) 4 
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Section 2.— Evidence of Title, 

When a title depends on inheritance, the pedigree must 
be proved by certificates of birth^ deatii and marriage in the 
case of Europeans^ by horoscopes and entries in family almanacks 
of such events in the case of Hindus and Muhammadans, by 
letters of administration orwarasatnAinS.b^ in case of intestacies, 
and by affidavits or declarations of neighbours and relatives 
where no other evidence is available. 

In proving a native pedigree, the oral statements of deceased 
relatives has been admitted in the absence of any registers of 
births or deaths. {/) Birth during marriage is conclusive proof 
of legitimacy, (g) 

Reputed ownership is made up of the opinions of a man’s 
neighbours : it is a number of voices concurring, upon one or 
other of two facts. (Ji) 

The genuineness of a will may be evidenced by produc- 
tion of the probate thereof. 

Discharges for legacies or other sums charged upon immov- 
able property must be produced, nohvithstanding twelve years 
nmy have elapsed since they became payable, as the claims may 
still subsist in consequence of the minority or other disability 
of the person entitled, or an intermediate acknowledgment may 
have been given by the devisee, heir, executor or other trustee. 

Abstracted deeds are usually proved by production of the 
originals. Documents thirty years old, and coming from proper 
custody are assumed to be genuine without farther proof. In case 
of loss or destruction of the original being proved, secondary 
evidence may be given of its contents and due execution. 

When the vendor claims by descent, he must show that 
^ the ancestor, from whom he derives his title, was the last absokte 
owner of the land agreed to be sold, and that he is such anoeatoria 
heir-aWaw. 

(f) Moh^mn, Akmd Khmi v. Sm^ Mukmed, I Ind. Jur., 0. S., 132, 
(&) Act I of isn, sec 11% 

(A) Maonauglxteii*a M* h. Chap. T. * OeA*tificate-of kehihip 
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The seisin of the ancestor may be proyed by showing that 
he was either in the actual possession of the premises at the 
time of his death or in the receipt of rent from the tenants 
thereof ; in as much as possession is presumptive evidence of a 
seisiu-in-fee until the contrary he shown. (?) 

Seisin may be presumed from facts tending to show that the 
ancestor or testator appeared to be the owner ; e. g. by the pro- 
duction of leases or their counterparts (kabuliats) by rent receipts 
given to persons in’possession of the land or premises, and by the 
declarations of the tenants and occupants thereof. 

A deed duly executed is frimd, facie evidence that it is 
genuine and that the consideration has been paid and received 
as stated, but it is not conclusive ; and the purchaser must in- 
variably see that his vendor has been in possession of the pro- 
perty intended to be sold, under and consistently with the deed. 

In the absence of or deficiency in proof of the existence or 
due execution of material documents, presumption that such 
documents did exist and were duly executed is admissible as 
between vendor and purchaser, if possession has been con s istent 
with the primi facie title. As a general rale, a purchaser would 
be bound to admit such presumptions. 

Begistered deeds may be proved by production of certified 
copies (of the originals) under the seal and signature of the 
local Begistrar, if such originals have been lost or destroyed or 
are not in the possession of the vendor. 

A document thirty-years old does not prove itself, in the 
absence of evidence, that it has come from the proper custody. (J) 

With regard to the proof of ancient documents the proper 
Proof of sa- rule is, that if they are more than thirty years 

proved, provided they have 
been so acted upon or brought from such a place 
as to offer a reasonable presumption that they were honestly and 
fairly obtained and preserved for use and are free from suspicion 


(i) Pr0mr4}' BhavHiram v. N&c&yma SMvardm, X. L. B., 6 Skua. 29S. 
(») i>if V. Sm^ku Ifath O/tw&erlmi^, 8 ]§. I*, A. <1, 
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of dibhoiiesiy. (k) A Court, however, is not bound to accept; as 
genuine the signature on a document upwards of thirty years 
old, even though it be produced fiom proper custody. Before 
accepting such document as proof of title, the Court must 
satisfy itbclf (hat the person who purports to have affixed hi*? 
signature to the document wab a person who at the time was en- 
titled to grant such a document. The Court may prosumo but 
it is not bound to presume. A purchaser of a zamindari at 
aiic Privy ail cxocution-sale, vAen attempting to tako 
possession, was met by the defendants,, who set up 
a mrdsi lease alleged to have been granted to them 47- years 
before. Their Lordships of the Judicial Commiitco said : In 
order to satisfy the Court that such a document was a valid 
document, intended to operate as a mb^dsi tenure, it would be 
important to prove that possession had accompanied it. The 
document itself was not proved, because it was more than 
30 years old, and there were no witnesses to prove it. It was 
necessary therefore, in order to establish its authenticity, (o 
show that possession had accompanied it/^ ( 1 ) Even where a 
deed or other doeumont is so old that it is not reasonable to 
expect proof of the factum of its execution, its auibentioity 
nuist bo made out in some reasonable way 5 the usual method 
being parol testimony as to the facts of its custody, (m) 

The mere production of a prior conveyance is no evidence 
lhat the person producing the same has obtained a canvoyance 
fiom the perbou to whom the property was thereby conveyed 5 
more espotnaily when the person who produces the docnincnl is 
not, and never has been, in possesuon of the property. (21) 

If a party put in evidence in support of his title, docu** 
mouts proved to be forged, but the other evidence adduced by 
him is not impeached, the Oonrt, in rejecting the forged 
documents, will take the unimpeached evidence into consideration, 

(k) Vtihal Mulmlm v. Brnd Vcflud Mulmmmad 6 Bom H* 0. 
Eop, A.C. J.,00. 

(//) Bhuttmhwtpe v. Zamh^ 21 W. E., (F. C), 23. 

(h#m) Mmummat FVLrmii^ommm v. Mam Ouagm 21 W. S., 19. 

in) Bu B. Bawes Feacoox, C. J., in Ulafk 0 JBiindabun €. 

mm MmK 77, S. a W. E. F. B.20 ; Ind. Jar., a S., 97. 
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and if saii^fied, adjudioal-e thereon, (o) Although in India the 
presumption in favour of the genuineness of documentary evi- 
dence is very weak, yet tliero is no presumption in favour of 
forgery. Thus, when a long series of documents are produced, 
showing a reasonable origin of title nearly a century ago, a 
regular deduction of that title, and a possession consi‘'tcut with 
it, the evidence of intrinsic improbability mu&t be very strong 
to counterbalance the weight of such evidence, (p) 

TV hen the ownership of leasehold property becomes vested 
in the owner of the reversion, or the lessee acquires the rever- 
sion, the leasehold estate would ordinarily merge, and the owner 
Would not hold as a lessee but in full proprietary right. 

In establishing a title to land in a Court of Justice, iho 
Potlah as an pottahis not necessary} it frequently happens 
evidence oi title, tlmt after the title-deeds are produced and proved, 
the pottah also is produced ; but there are instances in which 
parties have recovered without the pottah. The pottah there- 
fore, forms no part of the title. It is the conveyance that gives 
parties a right to claim the pottah ; and by having the latter, 
the amount of the sum payable to the Government is ascertained 
and future doubt prevented, (q) The purchaser, however, must 
always enquire after and inspect the pottah, for it is not seldom 
that the iiottah is pledged as security for an advance. 

The antiquity of a pottah is no presumption of its genuine- 
ness. (t) The fact of a pottah being more than 30 years old has 
been hold not to do away with the necessity of proof, before it 
could be used as evidence in a Oonrt of Justice, (s) 

^ Proof of uninterrupted user for 12 years and upwards 

liwc^iptiv^o to establish a prescriptive right to 

light?. water. The term hurrahur”, in respect to user 

was construed to mean all or certainly for 


{0) S^i jnjam MttsMmiha Valoji Xriaimn Gopahr .v. Chi»na 

^ayaaa lOM, L A., 161. See also finsm' S mtoowovw t. Mc^Mraja 

Sutti,h Mm, 10 M. I. A.. 124. Pandit’s P. 0. J. W IMl, W 

W{ Chmeirmnee, 10 M. X A., 105. 

fo) r.FMrli^ X M. I. A„ 306. PandH’a R Q. J. Yol. I., 126, 

(>•1 V. JK<eA» 0}m\der DuU, 1 W. B., ISl, ’ 

(«) Mdi «SN<w V, Glmmi Biiw«s, 10 W, SB,, 2^?, 
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nioio than 12 years. (/) In this country while the law re- 
cdgnizes that rights may be gained by long and continuous 
enjoyment, i. e., by proscription, no particular period is necessary 
tor the establishment, generally, of a pre‘!oriptive right, (w) 

In a suit to enforce a right of easement on the ground of 
,, , . user, the Lower Appellate Court was held to 

Tiociicu. have done wrong in rofusing to go into 

as to fcho length of time plaintiff had enjoyed the user, because 
the right of the defendant aKo was of very short standing. A 
party cannot be allowed in eejuity to stand by and see his own 
rights infringed without complaining in any way of such in- 
fringement, but is bound at once to do his best to prevent a 
permanent obstacle being put in the way of bis enjoyment of 
these rights, (a?) 

A plaintiff^s right of user of a pathway to certain premises 
uif^hfc of User, oanuot be affected by the existence of another 
path, by which he may obtain access to the same premises* (w?) 

A right of user over a pathway may be established notwith- 
standing that the path passes over waste land* 

A temporary interruption, such as during the rainy season, 
cannot affect a right of user, (x) 

An exclusive right of fishery (jalkar) in a navigable river, 
set up against the ordinary rights of the State and the com- 
munity, must be established by clear and strong evidence. 
Possession and enjoyment for a series of years are cogent evi- 
dence of title, (y) A private right of fishery in a tidal navigable 
ef nfits la if it exists at all, be derived from the 

fuiainrer/ * Grown, and established by very clear evidence, 
as the presumption is against any such private right. 

A mere recital in quinquennial papers that a parson is the 
owner of julkar rights in a zamindari permanently settled with 
him by Government is not sufficient to give to such person a 

(^1 KarM Ohm^Bp Brkar v. KaHich 0hm4&p ll *W. B., 5^2. 

(a) EUto Mchm Mukerjea y, Jngg^rnath 11 W, K. 

(??) MU Emit SaU^r. Jt^oo SaAoo, 20 R W. 

(w) Mahowimaiih JSkMmry v* 22 S. W., 202. 

(*«) ShG^ikh Amur v. Shaikh BrfamUah, 22 R W. B,, 340. 

ig) Ba$rm V. fU OfUe^ior Shulhca^ W, B., 16C4> 243. 
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light of fislieiy in a ptiblic navigable river; any right granted 
under such word yat/Mr would bo perfectly satisfied, if construed 
to apply exolurively to a right to fish within enclosed water such 
as a jhil in a zamindari • (s) for ordiuaiily and presumptively 

110 man can ha\e an esclnsive right to fish in tidal navigable 

livers, and aecording to Guml Ilossein Chmedhree v. Lamb 
(«) it was necessary for persons claiming lights in navigable 
nveis to show that such rigb!„ had been acquired by grantor 
Tihicli is evidt^nco of a gniut. 

It has been held by the Privy Council that jalkar, or light 
of fishery, may exist in India as an incoiporeal lierediiaraeiit, 
and as^a right to ho exercised upon the land of another. (J) 
Sir J. Cohile cited with approval the case of Lmkee Jh.m'y. 
Khatimn Betbce (c) decided by the late Sudder Court with the 
coneuireiico of Mr. Colehrook. In this case A had purchased 
at a public sale by the Collector, the jalkar of certain jhth. 
One of them^ became dry, and it was detenninod that A’s pur- 
chase of the jdkar only did not convey any property in the 
lands which belonged to the proprietor of the jMl, but the Jalkar 
was held, so long as the land was covered with ivater, to exist 
as a separate right, and a right belonging to the purchaser. 

In a dispute about jalkar between the proprietors of neigh- 
bouring estates, where the title-deeds do not .specify the pieces of 
land or water in contest, the title must depend on possession, [d) 
A mere .act of fishing in a tank is no proof of ownership, (e) 
Jama-wasil-blld papers, kept in the regulai course of busi- 
ness, are at the best corroborative evidence, not independent 
iesiimonv. {/) 

^ ^akbiist papers are primd /ocis evidence against the pro- 
prietors of estates comprehended in them, (g) 


-S"® Coomar Paroceii I. L » 
(«) 16 S. D. A., Eep., 1869, 1357. lif m’ 

(J SSef^^o^Ti 12 B. L. E,, (P. 0.) 210, ^ ” 

1 W. S , fit*. ’ Biem Lai Dm» v. iJaai Klti/rurmissa 

Deiya v. ne Oulleelar of Malda. 12 W. E 164 

(y; mut Tm V. mtmwd Skaha, 1? W, i., 90. 
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Unatio'^tod JnLlnla% ^M'ihout coiroliornHve ovidoncCj aro not 
in hw sufliciont e\idonce of payment ot rent. (A) 

Eeceipts of payment of Government revenue aie nor 
GufScient evidence of title or po'isession. (?) Receipts of rent 
purporting to have been gi\ea by the former owners of a jote, 
are not admissible in evidence without proof as to the liaiid 
wiiling of the parties who gave them, or some sati-sihctoiy 
account of tlie custody from wdiich they came. (J) The nwipt 
of rent by a landlord ib no confirmation by him of an alleged 
lease in perpetuity. (L) Moie ]>roof of possession for more ilrin 
lvvelv’’e years does not amount to proof of a inokiinaii title, {}) 

A recital in a deed of mortgage granted by one of two 
undivided brothers to a third party, that a division had taken 
place between the mortgagor and his brother, is no ovidenoe of 
separationas against the latter orhis representatives, (m) Similarly 
a recital in a lease granted by the husband of hisvvife*s pro- 
perty that he w^as empowered by muktiarn^ma io manage her 
business generally, is not evidence against the wife that such a 
muktiarnamd existed. (?i) The recital of necessity in a lease 
or bill of sale is not per se legal evidence of the existence of 
the necessity, which under the Hindu law may justify an alieUii- 
tion by a mother or grandmother, (o) 

Recitals as to matters of pedigree or relationship by blood, 
marriage or adoption couia.ned in any deed, will or other docu- 
ment are admissible as primd facie evidence of the truth of 
such pedigree or rebitionsliip. (p) Where a statement in any 
ancient deed, will or other iu&fcmment relates to any transaction 
whereby any right was created, modified or extinguished sueli 

(h) Kam Odint Znmm v, MoMoodeen Ahmed alias ^fogul Jan, 
9 W. B, 241. 

{«) Mimn Veemram v. Mam Latll Ohowikety^ S W. B., 133. 

(f) Wbnmh C, Mookeijta v. Mtma Dome^ 7* W. B, 15. 
fk) Ecdhakmi Duii v. Mmokmt Ben, W. B, 1864, p. 14. 

{1) $h$m X>aml Pm*i V, Tkahur Mohahir Mrosadf ^ B. B, B., Ap., 
8i;I0W. B., 4k ’ » 

(i?^) Oopal G^eUnd v. N'araifcn Bin Toahajee, 1 Bom. Hep 31. 

(») BhJm Nurmi Bingh v. Mt, NiJcot Kocr, Marsh , 373. 
ip) Ohhoy Ohurn Bom v. Meer Bahah Ah, 5 W, B., 244. 

(p) The Indian Bvidenoe Aot, sec. 32, d. 6* 
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ti msadlon mny, ns boiwecn t!ia vendor and the vendee, be 
assumed to Lave taken place, {q) 

Recitals or statements as to marriage, death, failure of issue 
and the like contained in any deed will or other document, or 
upon any family portrait, tombstone or muial inscription, fie- 
liuently render farther evidence of those facts unnecessary. 

A recital in a deed of sale by a Hindu widow of her 
deceased husband’s propel ty, setting forth that the alienation 
waa necessary for the purpose of paying his debts, is not of 
itself evidence of such necessity ; nor does the attestation of 
a relative import his concurrence. Such a transaction may 
become valid by the consent of the husband’s kindred, but 
kindred in such ease must generally be understood to be all 
those who are likely to be iuieresled in disputing the transac- 
tion. At all events there ought to be such a concurrence 
of the members of the family as suffices to raise a presumption 
that the transaction was a fair one and justified by Hindu law.(»-) 

It has been held by the Privy Council that according to 
the practice in India, the recital in a deed of the payment of con- 
sideration money is not conclusive evidence of such payment, (a) 

It is of great importance not on light grounds to be satis- 
fied without the production of the muniments of title. Where 
an old deed recites prior deeds, and the seller is unable to pro- 
cure the insiruments recited, the true inquiry is, whether the ab- 
sence of the deeds recited throws any reasonable doubt upon the 
title. Where there is a title of sufficient age without the aid 
of the recited deeds, and no circumstance to repel the presump- 
tions in favour of the title, the Court will compel the purchaser 
(o accept it. (i) 


A title may be a good one, althongh there are no deeds, 
^sp ecially where there has been such a long uninterrupted 

fe) The Indian Evidence Act, sec. SS, oL 1 , 

{t) Hiigdea'a % and E, llth M, 46a « w* m 
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pos^efesion, enjoyment and dealing wiib the propoifcy, as io affoid 
a reasonable presumption that there ib an abbolute title in tee- 
simple. {u) 

Possession, except where it is of such a length and char- 
Po< 3 scs' 5 ioti as acter as of itself to constitute title, is merely 
evidence of title. of title, and ib so only because undis- 

turbed posse&'=iion without anything more is presumed to be 
referable to rightful title and absolute ovviaorsliip. (e?) Posses- 
sion is ’prlmd, facie evidence of title, and it need not bo long 
in order to be some evidence of title, {w) The fact of possession 
has been held io prove thit the property was purchased for and 
on behalf of the possessor, (a) He that hath possession,’' 
said Lord Chancellor Clarendon, " hath right against all but 
him that haih the ngliiP {y) 

In Aeher v. Whitlock {z) cited with approval by the Bom- 
bay High Court iu Fremrdj Bhavtinirdm v* Sardydn SMvardm 
{a) it was held that a person in possession of land, without 
other title, has a devisable interest ; and the heir of his devisee 
if turned out by any person other than the true owner, is en- 
titled to maintain an action of ejectment against him. I lake 
it as clearly established/' said Oockburn 0. J., that possessiou 
is good against all the world except the person '^^ho can show a 
good title ; and it would be mischievous to change this estab- 
lished doctrine. There can be no doubt that a man has a right 
to devise that estate wliioh the law gives him against all of the 
world, but the true owner. We know to what extent encroach- 
ments on waste lands have taken place; and if the lord has 
acquiesced, and does not interfere, can it be at the mere will of 
any stranger to disturb the person in possession ? Tlie fact 
of possession, therefore, is primd facie evidence of 

(u) Ootir&U V. Wathn^ 1 Beav. 361. ^ 

(v) KaUy Okurun Mi v. Adoo ShcUh, 9 W. B, 002, 

(w) Pwrati Ohimder Mukerjeav. Potap Afamin 9W. K., ISO. 
See also Mbhem Fmad Sing v. MchaMr X L B., 7 Cal , 593. 

|i») %idMaiomd Bhu>mool Mmda v. Syed Mmm&nl Mug, 2 W. B , 43. 
Bnith V. Oxmlm, Chan. Ca. 25. 

W L. E., I. Q E, 1, 

I. L B , 6 Bom. 216—24 
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o.uic'ii’alp of the posbosrsorj mere pos^>es>sion being a good title 
against all persons ex.ccpt the lightfnl owner.* 

The mere assertion of an adverse title will not enable a 


mortgagee in possession or a purchaser from him to abbreviate 
the iieiiod of 60 years which the law allows to a moitgagor to 
piosecnto his light to redeem and souk his remedy by suit. {!>) 

A deed duly executed is prinid facie evidence tliat tho 

r’lchiee of fiiat the consideration 

ti ic Ml titles. has been paid and received as stated ; but it is not 

conclusive, and the purchaser is hound to see whether the von- 


doi has been in possession under it and consistently with it. 
Where there is a bendinidSr or nominal owner, and the vendor 
alleges himself to be the beneficiary or the real owner, the pur- 
chaser should inform such ben3,raiddr, and complete the bargain 
w ith his knowledge, consent and concurrence. If the benSmiddr 
wrongfully and mischievously sets up an adverse or hostile title, 
the purchaser should withdraw', unless his vendor can produce 
all the title deeds relating to the premises contracted to be sold, 
and can show to his satisfaction an unintemiptcd possession as 
of right for moie than twelve years. Added to these facts, if 
siuh benllmid^r is, as is very often tho case, a man of straw, 
the purchaser should not a for tiori hesitate to complete Lis pur- 
chase, hut may take the additional security of a bond of in- 
demnity from his vendor enforceable on eviction or the cancella- 
tion of iho sale by a Court of Justice. 


fij S/iiupui V. KhacUm Ifmein, 7 N. W V. H H , 2^0. 

* A peihou ui pos!.i.s.si()n of pioperty wliick is sold in execution as that 
of anotbei, not cilW upon, wlicn sums; to estdihsli tus title, to prove his 
piopnaorslnB as by .su aetmu i« w« .ijjuuat all the woild. It is enough 
if he edaljitehos a good title as ag.iiiist tho judgment-debtor whose light 
has been sold ; and as he is m {Misflession, that posbossion in itself affoids a 
gionnd for an asseitioii of fidl piopuetoiship tor the piiipose of the suit 
fiMcpt so far as the light vesttdmthe pidginent-doblor can be shown 
atiii last! veil to eontiailist or qualify it. Mere possession constitutes a 
demauie uitenst, .md VtafortwiiAn interest leqmiingatiitiiiative proof of 
a superioi title on the p irt of any ono « ho seeks to dost urb il, and, there- 
foie, uheie^.i person lu possessron of piopoity which has been sold in exe- 
cution as bCmg the pioptity of anolhei, sues to establish his title to such. 

property, toe burden of pioof lies not upon him, hut upon the person who 
ftewis m at the execution sale. Per Wibi, 3:,hPreifirS 

mj^rnn Shmrim AhteteJ 1 , E., CBopi. 215—16. See also 

I 
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Section 8.— Search for Incumbrances. 

(a) — Searches in the Local Registries. 

Such perfect security is now afforded by registration tliat 
there appears to be hardly room for the plea of purchase with- 
out notice, (e) A purchaser, therefore, should never omit to search 
for incumbrances at the Registry office of the district wherein 
the propel ty is situate. 

The defendant deposited certain title-deeds with the plain- 
Memorandum security for the repayment of Bs. 1,200 

of equitable lent him by the plaintiff at the time when the 
11101 t^age need , i 

nob be register- deposit was made, un the evening ot the same 
day, the defendant, by way of further security, 
gave to the plaintiff a promissory note for the amount of the 
loan, and endorsed thereon the fallowing memorandum : — For 
the repayment of the loan of Rs. 1,200 and the interest due 
thereon of the within note of hand, I hereby deposit with the 
plaintiff, as a collateral securi ty by way of equitable mortgage, 
title-deeds of my property, It was held that the memo- 

randum did not require registration. The equitable mortgage 
was complete without the memorandum ; the memorandum was 
not a writing which the parties had made as tlie evidence of 
tlieir contract, but only a writing which w^as evidence of the 
fact from which the contract was to he infeired. (d) 

The search for incumbrances cannot be effectual in all 
cases so long as equitable mortgages,^ created by the deposit of 
title-deeds are not required to be registered, (e) Still it can never 
be deemed safe to dispense with the usual searches for attachments 
in the Civil Oom'ts and for mortgages, rent-charges and other 
incumbrances m the local registries where the property is situate* 

(c) SohJiaff Ohnd Qhcmd Okmd, 

L Xi. a, 6 Bom., 206. Bee Act lY of 1882, see. b9* 

(d) M^ernath UhiU v* Bhafn Lull 11 1 L B., 406* [p. 188* 

0 Mid^ 11 B. L. 4b6i See aleo BelchamWs Buies and Oiderfi, 
* Trader Act I Y of 18S2, see. ^9, equitebJe mortgages by deposit of 

with the oredxtor or his agent, are valid when made in C8kiutt% 
Bcwihay, Madias, Bangoon and &i*aolii, aU seats of doarisijing ijieafori 

* % 
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By contract and deposit of title-deeds B charged certain 
land in fayor of A, as a security in respect of the non-delivery 
of the title-deeds of an estate bought by A from him* After 
the creation of this charge the land was transferred by B 
to 0* The Sudder Court having decided that the contract was 
not operative as an hypothecation or pledge, even between the 
parties to it, and that A had no right of suit against C, to 
whom the land had been transferred , — Field by the Privy 
Council, reversing that decision, that an agreement created a 
lien on the land, and that no positive law was shown to forbid 
the giving effect to such agreement. The law in India does not 
enable a purchaser of land to look only to the apparent title in 
the Oolleotoris books, or the presumed title of the owner in 
possession ; and it is beyond the province of a Court of Justice 
to give effect to the title of such a purchaser to the extent of 
defeating a prior lien or charge. The owner of property subject 
to a lien or charge can in general convey to another no title 
higher or more free than his own it lies always on a succeeding 
owner to make out a case to defeat such prior charge. 

Conceding that a purchaser for value, and without 

notice of the charge would have an equity superior to A'« 
right, that a purchase in good faith by 0 had not been 
proved. If the English doctrine on this subject be adopted, as 
the rule prescribed by justice, equity, and good conscience, its 
qualifications and restrictions should not be rejected. (/) 

A mortgagee who has intentionally represented to an intend^ 
Couc&almetttof ing purchaser of the mortgaged property, tliat 
HoH ga ge or mortgage over it, and thereby induced 

him under that belief, to buy, cannot as against such purchaser 
subsequently enforce Hs mortgage, (ff) See also persons stand- 
ing by and allowing others to purchase property on which they 
have a Ken, which upon enquiry they do not disclose, as unen- 
cumbered property, cannot assert their lien, (h) 

triads and commerce* Sec Jhmdm v. 7 Bom* 

B. C. a 0. J- 40. ^ ^ CMamh, 46b 

(f\ Jmim Bern v, 0 H* I 603^ j 

m Mmm m V* xJh SI W. B., (EC^) 2l ; H K II A. 

(“»)?S.W.Ka.C,Bep.,316. p4l. 
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(b) — Annuities, RENT-OnA.BGES &c. 

The registration of a decree or order of any Court of Justice 
affecting immovable property is not compulsory but optional. 
Bat any person entitled to a claim or charge under suoh decree 
or order should not omit have it registered in duo course, inas- 
much as his omission to do so may launch him into litigation 
wifh a honest purchaser for value, although it will never jeopar- 
dize his own interest. Nevertheless a prudent purchaser should 
alwaj s enquire as to whether there is any rent-charge, annuity 
or oth^r lieu affecting the property sought to be sold, (») 

Where immovable property of one person is by act of parties 
or operation of law made security for the payment of money to 
another, and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property, (J) 

Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, he has a charge on the 
share of each of the other co-mortgagors in the properly for 
his proportion of the expences properly incurred in so redeem- 
ing and obtaining possession. (It) 

The trustee has a charge or lion on the trust-property in 
his hands for out-of-pocket expenses properly inoarred by him 
in the exoution of his trast. (1) 

The Transfer of Property Act, sec. 101 enacts that whore 
Merger or Bx- the owner of a charge or other incumbrance on im- 
movable property is or beoomes absolutely entitled 
to that property, ihe charge or incumbrance shall be extin- 
guished, unless he declares, by express words or necessary 
implication, that it shall continue to subsist, or such con- 
tinuance would be for Ms benofit. (m) A mortgagee purchasing 
the equity of redemption may indicate his intention to keep his 
charge upon the property alive otherwise than by express words. 


(i) Act m of 1877 (amendai by Act XH of 1878), 17, d (0 

o') Act IV of 1882, sac, KK). 

(h) IWt seo. 88. 

«) Agne^ law of Tnarts ia British India, p, SIS. ^ ^ 

(m) Act Iv of 1888, sec, 101. See M»kkm4 JEuter v, aVUwN), 
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((.)— ATTvrminNTH under order of Court. 

The Liw only forliiils transfer of property after it has been 
attached, and not the sale of it before attachment, (n) 

A sale or mortgage, if real, though made for the purpose of 
defcatino an Intended or probable execution, is valid against the 
execution-creditor. But if it be only a colourable transaction, 
not intended to confer upon the vendee or mortgagee any bene- 
ficial interest in the properly, but simply to substitute such 
vendee or mortgagee as a nominal owner in lieu of the real 
owner (the judgment debtor) with the object of saving the pro- 
perty from execution, the vendee or mortgagee is a mere trustee, 
and the judgment creditor is entitled to attach and sell the 
property, (o) 

T sold a mouza, of which he was owner, to Z. At the 
time of sale, the mouza was under attachment in execution of 
a decree obtained against T by R. Z paid the amount of that 
decree to prevent the property which she had purchased being 
sold in execution. Z was under no obligation otherwise to pay 
the amount of the decree. It was held (by Peacock, 0. J. and 
Dwarkanath Hitter, J.) that Z was entitled to recover against 
'X the amount so paid, (p) In this case, if Z had taken the pre- 
caution to enquire, he could have found out the attachment and 
avoided the risk, anxiety and trouble of a law-suit by abandon- 
ing the bargain. 

(d) — Paramount Chabsbs. 

It has been repeatedly decided by the High Courts of India 
in accordance with the various legislative enaotmenia relating to 
the realisation of state-demand upon land that Government re- 
venue being a paramount charge on the land, it adheres to the 
land and to every portion of it independently of the hands into 
which it passes, or the subordinate rights that may have been 
created by the occupant out of his own qualified proprietorship.f}) 

(n) Per Phsab, J., in itaw Burun Stngh v. Sahoo, 82 W. 473. 
h) CAfflad v. JUamul, 10 Bom. H. 0. B., 208. See m^e p. 84. 

(»1 mhira» Tayhr, 2 B. Ii. R., A. 0. 86. 

(g) T. Marm», 10 Bom. B. C. Bep. 419. 
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B, tlie owner of a fractional share in a joint malial, mort- 

CompxiUory g^Jg^d hor Jiaro to A. A obtained a decree on 

Sr towe an mortgaftP, and attached B’s share in the es- 

estate from tate, and afterwards purchased the same at the 
being sold for ^ ^ .1 i i ^ i x 

aireais oi Gov- execiitioii-salo. Whilst her share was under at- 

nnerrcLigeon tachment, B stopped pajnng the Government 

mh estate. revenue^ thereupon the plaintifl*, a co-sharer in 

the estate paid the whole revenue in order to save the mahal 

from sale. In a suit brought again^^t A and B for recovery of 

the sum paid by the plaintifl on behalf of B’s share, it was held, 

that the plaintiff was entitled to have the sum so paid declared 

to be a charge upon the share of B, which had been transferred 

to A, but not to a personal decree against A. O’) 

A suit for the recovery of Government revenue, which the 

defendant was bound to pay, but which has been paid by the 

plaintiff to save the whole estate from sale, where the plaintiff 

asks to have the amount so paid made a charge on the portion 

for which he paid it, is governed by art. 332, and not by art. 99 

of Act XV of 1877. {$) Mr. Justice Bomesh Ohunder Mitter 

in delivering the judgment of tho Court said : think art. 

99 has no application to the case, the plaintiff having paid the 

money, neither under a decree nor as a joint proprietor of the 

estate. The plaintiff is undoubtedly entitled to recover the 

money under sec# 9, of Act XI of 1859, and he might also, under 

that section, have retained his Ken on the other mouzas of the 

estate till his money had been paid. He is equally entitled to 

recover his money under sec. 69 of the Contract Act, and we 

think that the liability to pay the revenue was not merely a 

personal Hability of the defendant but was also a liability im*- 

posed upon the defendant’s eatate.^^ (f) 

The correctness of these decisions have been questioned by 

Mr. Justice Pontifex who was of opinion that they enunciate 

(r) S^ei Emyet Hornmn v. Muii$n Monee Shalkm. 14 B. L. R., U$, 
See Naymdro Ckundev Gho$e v S if. Mamini Eomeet 11 M. I. A., 24l, 

(#) J^m Euit Singh % Morahh Narain Binghj L E. 6 Cal , 549 

p v. Erkto Emm I 1. B., 

4 Oalf, 3v9« 
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what at the Sr?t blush seems an attraoh’ve and catching equifj, 
hut it is difficult see on what fonnJition such an equity could 
res*-,’' No djubt under sec. 9 of Act XI of 1859, the oo-sharev 
is entiiVil to recover from the defaulting proprietor personally. 
It will be seen, however, that the payment of Government 
revcime is a charge upon land and on every portion of it ; and a 
co-sharer being in possession of such land is entitled to a lien for 
the amount advanced by him io avert a sale thereof by the 
Paramount Power. It is but fair and rensonalde that a man 
should not be made to suffer for the default of his co-sharer and 
that ho should have some security in law for a payment reluctantly 
made by him, which if not made would jeopardise and prejudice 
his omi interest in tlio properij% By the common law of the 
Empire the burden of the revenue falls on the land, and all 
land in British India is taken to be hypothecated to the Sove- 
reign Power for the realisation of its revenue. The law, there- 
fore, recognises Government revenue io be a primary charge on 
land and there is no reason why a person who pays for Ms co- 
sharer should not pro tanto avail himself of the charge. 

The liahility to pay revenue due io Government/’ said 
Mr. Justice Markhy, “ is?iot a personal liability of the zaniindar, 
but a liability which is imposed upon the zamindar's land. It is 
therefore, clear that section 69 of Act IX of 1872 was intended 
io include cases not only of personal liability, but all liabilities 
to payment for which owners of land are indirootly liable, those 
liabilities being imposed upon lands held by them. It was no 
doubt also intended to include such a case as a sub-lessee pay- 
ing rent to the superior landlord for whioh the intermediate 
lessee washable under a covenant/’ (v) 

Ohowkidari or police-tax, road-cess, and other cesses and 
state-demands upon land are also paramount Burdens which 
ought always to be taken notice of by an intending purchaser. 


(wli D&me v KnliprQucmno Ghosts 1. L. K,, 8 Cal., 419. 

(») Mathurmiaih Chnito^adhya v. Kisio Kumar Gho$$^ I. E, 4 Oala 
869 ; Bee also Fidvuiim v. Fal Chmdhiry^ B. li. E, Sm 

Vd 108; McdmimdMU v Asadmnk&a Blhee, B UE. Sup ToX 
774-809 s Ohm^hmU r Okowihrain, S. D. A. 1859, 015. 
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(b)-— Lis pendens. 

The doctrine of Us peiidens holds as to voluntary sales, and 
does not, as a rule, apply when the property is sold by a power 
paramount, It applies, however, to execution sales and a 
purchaser under an execution is hound by a Us pendens, (x) 

Every man is presumed to be attentive to what passes in 
the Courts of Justice or the State or Sovereignity i\heco he 
resides ; and therefore a purchase txiade of propel iy actually in 
litigation pendente life, though for a valuable consideration, and 
without any express or implied notice in point of fact, affects 
the purchaser in the same way as if he had such notice ; and ho 
will accordingly be bound by the judgment or decree in the 
suit, iy) The doctrine of Us pmidem^ however, rests not upon 
the principle of constructive notice, but upon the fact that it 
would he plainly impossible that any action or suit could be 
brought to a successful termination, if alienations pendente life 
ivere permitted to prevail This reason for refusing recognition 
to an alienation pendente lUe made by a party to a suit is as fully 
applicable and as truo in the case of a registered as of an un- 
registered convej^ance. (z) 

The rule of Us pendens is/^ said Mr Justice Wells in 
Shaw Y. Chatterjee, that a purchaser pendente Ute, is bound by 
the decree made against the person from whom he piircha$e&-fa) 
Ordinarily, it is true, the decree of a Oouri binds only iho 
parties and their privies in representation or estate. But he 
who purchases, during the pendency of a suit, is held bound by 
tlie decree that may be made against the person Irom whom he 
derives title. Tho effect of the maxim, pendente life nihil inn<y 
is not to annul the conveyance, but only to render it sub- 
servient to tho rights of tho parties in the litigation. As to 


(/tf) Per PoNriFJBX, J., Ei$t0 Mehini Dossee v. SaUproimim (xhm. 
LLiiB0al,4ia 

(x) Maherji w J^adhamadhtih ITaldar^ 2l W*. K 340; 
jMxln Kali Frosad v, !Bah Binj^h, L L B. 4 Cal 7B9. 

(y) SroifcV*s Equity Jurispinidence, sec. 405. 

{$) LaMkmemdm Sarup Chant! v, I L. li, 6 Bom, 169—70. 

ta) The of WmchmUr v* Fains, 11 Vea. 194 
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iiglits of tliesf* tlie conveyance is treated as if it never 

kid any cxi^tencej and it does not %ary tliem.’* (i) 

By tlie ndc of lis ptndens^ a decree pending a suit is not 
^ol>0 got rid of by a sale by one of tlie parties \Uiile the suit 13 
pending, 0 } If a purchase is nude by a party to the suit of pro- 
Puichivcr perty in lih\ liioa while such litigation is actually 
c?< iu hie, going on, the piiichaser is aflectod in the same 

manner as if he had notice of the dispute, though in point of fact 
Lo had no expro*^s notice or actual knowledge of the circum- 
sfauees. (rf) A sale or mortgago Hie is invalid against 

the plaintilf in a pending suit, and the vendor or mortgagor is 
under a disability to give any valid possession as against the 
plaintiff, to the party who becomes a purchaser or mortgagee 
daring the pendency of the suit, whether or not the purchaser 
or mortgagee pendente Hie has knowdedge of the prior sale or 
mortgage as to \Nbich the litigation is pending, or of the litiga- 
tion itself, (e) A grantee or vendee from the defendant, becom- 
ing such during the pendency of the suit, need not be made a 
party to the suit. (/) 

The doctrine of Ih pendens is in force and has a wider 
operation in British India than in England, In England, the 
doctrine has a narrower operation ; for there Ih poidens, unless 
registered, would not bind a purchaser or mortgagee with 
eii^press notice, 2 Yic cap. II. sec. 7 . (g) 

A purchaser should, therefore, invariably enquire whether 
there is any litigation pending relating to the property he intends 
to buy. He should a^oid putting himself in the unenviable position 
of a purchaser pendente Hie* 

(b) iVWnLLSj J. in II tn^im alum v Thinodaitenad Ohaitmje 0 ,^ I 
Hyde’s Pep., 300. ^Ste ^ec 62, Act IV of 3882 

(t*) Fu^ieehn Btlm v. Onuhih Bdee, 30 WJt., 469 i 11 BJj.K,, 60 note. 

Ui) Duiumomee Dthm v, Ihlian Ohumier /Sek, 16 IS. W. It, 372 5 See 
albo Equity Juiispiudonoe '>ec. <J05. 

(e) Btilajt Uanek^Ii A^uhalji^ 11 Bom, H. C Bep.,24. 

(f) Gulab Olund Mtmvh Ohmid v Dhondi Valad Bhan, 11 Bom* 
H. a Eep., 64, 

ip) maw T, Chaik^jeai 1 Hyde, 167, S, C. Lalcmandm Okand 
V, I. L E., 6 Bom. 169 — 70 (E B.) ; Qulab Okmid Manick Ohmd 

V. BhoT/tm Valad 11 Bora, H, 0. B. 04 ; Ke^lmh Chund^ QJme 
Fool €hmi /eSarri, 8 B, L, 478. 
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ACT IV or 1S32 OX VEXDOE’3 BUnCS. 


Section 4,—Buty of Vendore- 

FrimCt facie and presumptively, a person under no cHsabi - 
3iiy, -v^bo Las full knowledge of facts from whicb rights of pros- 
per ly arise or accrue to that person, ought to be deemed to ha 
awaie of those rights, (h) 

If the vendor is a lessee or assignee holding under a lease 
which contains a covenant not to assign without the lebSor^3 
consent, it is incumbent on him and not on a purchaser to ob- 
tain the lessor’s licence, unless otherwise expressed in the 
contract (0 

It is the duty of the seller^ distinctly to state what he is 
going to sell, and upon what conditions ; whenever therefore 

(h) Per KNiaur Bbucd, L. J. 

(*) Lhifd V. C'riSjjr, 5 Td,unt 249 : Mason v. Cart&i\ *! TtUint, 9, 

^ The Ti'ansfer of Property Act, section 55, paragraph(l) provides 
Vendor’s, duties that in tho abbeiioe of a contract to the contrary, 
seller is bound — 

(a) to disclose to the buyer any material defect in the property 
of which the seller is, and the buyer is not aware, and which tue 
buyer oculd not with ordinary care discover j 

(1) to produce to the buyer on his request for examination all 
documents of title relating to the property which are in tho seller's 
possession or po\vor ; 

(c) to answer to the best of his information all relevant questions 
put to him by tho buyer in respect to the property or tho 
thereto ; 

(d) on payment or tender of the amount duo In respoofc of tho 
price, to execute a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place; 

(tfj between the date of the contract of sale and the delivery of 
the property, to take as much care of the property and all documents 
of title relating thereto which are in his possession, as an owner of 
ordinary prudence would take of such property and documents ; 

(f) to give, on being so required, the buyer, or such person as be 
directs, such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of 
the property up to the date of the sale, the interest of all incum- 
bmnoes on such property due on such date, and, except where the 
property is sold subject to moumbmnoejs, to discharge all inoum* 
bianoes on the property then existing* 



■^33 OF LATENT DEFECTS. [tiijll] 

. ni»<l'.t»a,J,acoi,M.tinHoJ„li,erj-,a.id the mnaat. 

of tho e«stato or interest sold. (JJ ^ 

Wlim the estate solclis tenanted, and there h anrlhln^ 
n the nature of tlio tenancies which affects it, tlw vendor is 
Jin i to tell the purchaser, and to let him know what it is 
ichu being sold; and the vendor cannot afteivards say to 
ho purchaser «If you had gone to the tenant and in.ui.ed von 
^ould have found out all about it” Snch facts are vithiu 
the vendor’s especial knowledge ; and the law, therefore, caste 
upon him the duty of disclosure, (k) 

Generally speaking, a sale wM all faulU is binding, and 
10 c ler IS not bound to disclose faults witLia his knowledge, 
uhichihe purchaser may with « o> diaary earo” discover, al’ 
though the sollCT must not industrioudy conceal them. 

. in speaking of tho conduct and duty of 

n intending vendor ftns states tho law on the subject in epis- 

0 ai j language :~If the person to whom you sell was aware of 
all he defects in the estate, of course he cannot impute bad 
iuih to you in not repeating to him what he already know 

rfer un i you bo liable if you were yourself ignorant of tho' 
ataie of the property. And even if the purchaser was at the 
time of the contract ignorant of tho defects, and you wore 
aequamtodwxth them and did not disclose your knolledge T 
hi m yet he will be without a remedy if the defects were such as 
might have been discovered by a vigilant man. 

mat industriously 

yon must ciis- pi event the purchaser from seeing a defect which 

fi?» 1 teen discovered:-- 

f«. cpefall, „»«a a defeat ta a mm ™I 1 b, 

ptolemg «nd I»p^ag it „„,_4ba J 

pnteta..,. So if ^ i. . 

Ten are ayare, and t,Meli the parehaser eoald p ot by aay 

any fact ia a!>eciaUT within the ^ ^han. 447. When 

pio'viug mZiS 
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(K^cout, yon nro bound to disclose it to Lim, althongli j-ou 
‘•Loald soli the estate expressly subject to all its faults. 

If you misdescribe the estate in the particulars of sale or 
oCfi oc *it‘ut with a fraudulent intentj it is unimportant that you 
oxpu'ssl-i stipulated thal an error in the description of it should 
not annul the sale. But although you misrejM’csont the nature 
of the property, yet the purchaser cannot be relieved, if ho 
h noLt uith full knowledge of the actual state thereof. (1) You 
inu>! disi-lose any right of sporting over the estate, or any light 
of common over it, or any right to dig for mines upon it, or Tny 
ialiliry as to widow’s m lintenanco or the like. 

If you should affirm that the property was valued by per- 
sons of judgment at a greater price than it was actually worth, 
and the purohasor act upon such misrepresentation, you could 
not enforce the contract in equity. Nor can you with impunity 
mis-state the quantum of rent paid for the property, because 
that is a circumstance within your oivn knowledge : tlte pur- 
chaser may have no other source of information j or your 
tenants, if he wore to apply to them, might combine with yon, 
and so misinform and cheat him. And the purchaser will have 
a remedy against you for the fraud, although he did not depend 
upon your statement but enquired further. 

If your agent should be guilty of a fraudulent representa- 
tion, or a fraudulent concealment, you would be liable, allhou h 
you were free from blame. “ 

^ In the first place, you may falsely praise, or puff your 

Iwodf yoB^miy J- Simplest emnmeiidatio non meet. So 

utter. you may affiim the property to be of any value 

which you choose to name, for it is deemed a purchaser's own 
foUy to credita bare assertion like this. Besides, value consists 
iJi jiidgtn6!Gii jind ni which, niatny mcxi dif3fer„ 

Again, you may, with impunity, describe your land as un- 
commonly rich water-meadow, although it is imperfectly 
watered. So a mere puff as to the site, oondition or quality of 
ae property to be sold is entlQ ed to no weight ; but you must 

(1) Qangadhar ittrkar v, Bmai, 9 B. L. R , l 4 i. 
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JL’ iN AUES'T TO SELL OR BUy, [cw ITT 

poi in acswor to inquiries assort, contrary to the fact that your 
house is not damp. 

An agent to sell or to buy an estate may be appointed by 
parol, that is, without lyriting j but you will not act prudently 
If you Jo not specify in writing to your agent the terms upon 

Bmch^u propose to sell or buy. The authority to sell does not 

T' P«rchase-money, which therefore 

^ ddamrbepaidtoan agent without an express authority 

o/rale^TcT' ? •"'1 ""I auctioneer to whom, by tho eondiiioni 
of sale, tho deposit is to be paid, has no authority to receive any 
further part of the purchase-money, (m) ^ 

Where the vendor is not in possession, it lies on him to 

fnTossessiln nil reco^''’ 

6u Baines Peacock m Chrh y. Snndabun C. Svthar “is 
eyidenco of title, and gives a good title as against a wrong-doer'; 

have «o title; for possession is a good title against every 
oae who cannot prove a better.” (n) “ ^ 

P«of to a 

conoeHment of date, they may fairly make it a condi- 

qSr^Lotr P-tothatdateshallbat 

al.7- i ^ commences on 

a oertam date when it does not commence then, and Ten the 

a contract for purchase provides that possession 

tJoTm * *”■> »l>«™ by tto 


<p) a% F. «Sb: 61!*“ <0. m 
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Section 6.~-Duty of Purchasers 
If a purchaser neglect to look into the tillcj it will be 
con‘='idereil as his own folly> and ho can have no relief. It has 
even been laid down^ that if one sells another’s e«ifcato without 
covenant or w«arranty for the enjoymenfcj it is ai the peril of 
him who buys^ because he might have looked into the title, and 
there is no reason he should have an action by the law where 
he did not provide for himself* (q) Under the Tran«.fer Property 
Act, how^ever, there is an implied warranty of title in every sale. 

If a person purchases an estate which he knows to be in 
the occupation of another than the vendor, he is bound by all 
the equities which the party in such occupation may have in the 
land, for possession is pimd facie evidence of a soisin-ia-fee. (r) 
The duty to make enquiry arises from the fact that the estate is 
not in the actual possession of the vendor, which is sufficient to 
put an intending purchaser or mortgagee upon inquiry. (,^) 
Where, therefore, a person purchases an estate in the possession 
of a tenant, he is bound to enquire into the title of such tenant, 
and if he neglects to do so, he takes subject to such rights as 
the tenant may have. The equities are the same where there is 
a person in possession as the object of a charitable trust and 
under the trust. 

The vendee of zamindary rights cannot enforce against 
under-tenants any rights waived by the vendor, and it is there- 
fore incumbent on the vendee to see that he does not become a 
loser by any act or omission of his vendor. {() 

The purchaser of a zamindari should always inspect the 
rent roll thereof and carefully examine the jama-wasil-Mki 
papers. The gross rental on paper of a zamindari is no sure 
criterion of the actual receipts from such zamindari* 


(?) Sugdeti’s Y. & E, Xlth Ed,, p. 422. Bee however, Aet JY of 1882 
seo. 55 para 2. 

(f) Fer Y. C., in Jm&s v. Smith I Hare, 60. 

6 Bom. 

pt. a W a a, Sea mte footnote (i). 

(t) Ico^ul Kkhm % W A^lmmlkk 4 W. .E, Act X E, 


• T rv OF nss on prEonASER’s BOTiEi^ [Cjup. iir. 

If pr.oijlf> .U(' nnmsfl as to include purchases of different 
prapcitic". livm diilerent owners in ono deed of salo, they rnn 
the iMc oi having their title in all the properties comprise.! 
iheiuti dtaken, dtonld the genuineness of their purchase as to 
on - of those properties be called in question in a regular suit. 
\ purchaser, theieforo, should always got separate conrevanc's 
c -.('iited where he purchases different properties from diffeient 

Defects tliat ar.- in themselves patent to ordinary ohsorra- 

.luyoiputoQ a of action against the 

in p,. uou. vendor. A right of way is not a hrtent defect 

hnt a j>nfc-»t one, and ought to bo enquired into by the pnr- 
ebasor. It is the duty of the purchaser before ho enters into a 
contract to view and inspect the property which he intends to 
buj, for ‘ the more name of the place whore the property h 
situate may mislead him.” ^ ^ ^ 

Although a vendor is bound to tell the purchaser of fatoK 

“ purchaser is not bound to inform 
paicWr. the vendor of any admnta<je in the estate, 
yon were o discover that there was a mine on an estate for 

which you were in treaty, you would not bo bound to disclose 

that circumstance to the vendor, although you knew ho was 
Ignorant of it. (r) But the rule is otherwise in respect to a 
pmeha^or who or is iii some position of trust or active con- 
fkleiice in relation to liis voaidor. 

Under the Transfer of Property Act 1882,* (he buyer of 

immovable property is bound to disclose to the seller any fact 


(it) Per Loch, J., in Pai jS'wa Jtebee v. Kunee Meali 8 W R asa 
(e) Loun bt. Leonards’ Handy-book of F. L 7th Ed p ap. ” 

* The Transfer of Property Act section 55 , pai-agiwph 5 provides 

nature or extent 

of L 1 lufcerost m the property of which the buyer is aware* but 

of which ho has reason to believe that the seller is Lt awaro S 
which mtenahy moroascs the value of such interest ; ’ 

W to pay or tender, at the time and place of oojupletine tha 
Bale, the pu»hw,-iB0P^ «o the seller or peisoftWojwS! 
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to thid nature or exfonl of the scllor^s interest in the property 
of which the bu^er is awaro^ but of whicli ho has reason to 
lelie\c that the seller is not aT^aie, and which rnatorially in- 
creases the value of such interest, (w) An omission to iiiako 
the disclo‘*ure is declaicrl to be fraudulent. (. 0 The o])ject of 
the Legislature in enacting the'?o clauses is to onfoice uberlmma 
fules on the part of the purchaser^ especially in cases where 
he has acquired special kno\i ledge of the subject of sale while 
acting as agent, manager, guardian, or in some other fiduciary 
capacity for the benefit of his vendor. 

A purchaser need not adhere closely to truth in proem Ing 
Bepiecintory the estate at as cheap a price as he can. He 
dmsc^r? may misrepresent the seller’s chance of sale, and 

the probability of his getting a bettor price for his property than 
what ho himself offers. But a purchaser is always in danger 
who makes an actual misrepresentation which tends to mislead 
the vendor, and he must disclose a fact which increases the 
vendor’s intereist, <?. the actual or imminent death of a life 
tenant, (y) 

Whoever buys with notice of a lease is hold to Iiave 
Notice ol Le.w. knowledge of all its contents. In a 

leasehold estiite, it is absolutely necessary to know tlie contents 
of the lease, particularly the covenants on the tenant’s part. 


provided that, where the property is sold frecfioin ineumbrancos, the 
buyer may letaju out of the piircha&c-monoy tlie amount of any in- 
cumbrancts on the property exi-sting at the dale of the sale, and 
shall pay tho anioimt so rolainod to the persons entitled thereto ; 

(y) whore the ownorslnp of tlie property has passed to the buyer, 
to boar any loss anslog from the dcstmotion, injuxy or decrease in 
value of tho property not caused by the seller ; 

{d) where the ownership of the propei ty has passed to the buyer, 
m between himself and tho seller, to pay all public charges and rent 
wliioh may become payable in respect of the property, the principal 
moneys due on any meumbmees subject to which the property is 
sold, and tho interest thereon afterward^ accruing duo. 

M Act 1 Y of 1892, Sec. 65, ol 5 (c). 

M I Md,m. 65. cl 6(6). 

(y) Loed St. Leokariis' Handy-book of EL., 7th Ed. p. 30. 
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■'Vl’.fic (iiilkul'w-i aiibf* in nialdng onf a goul tidoj the 
i ' 1.1 ’) * .dioultl not take pos^.Chsion of the 

I ' i • * 1 t'.sde niitil every obstacle is removed, for liis 

' t 'l.in': i.o 5 'os.don may be construed to an acceih 

1 1 ‘* 1 f ll f t lo -n. K as it is, 

'• If MU an' aiotlier,’* says Lord St. Leonards, “arc in 
t. ' !*} f.i' tl • j ’ii'i !i tsy nf an estate, and you agree to desist, and 
I >‘i ! it l.i a to e lou with the intended purchase upon his pro- 
, .0 let Mi’i luve a part of the estate, you should require a 
wrinui agr-enunl from him; for although be should get the 
(‘.jf.itt*, he woul 1 not be bound by a mere parol or verbal a^ree* 
ment to cfuivev part of it to you.” (s) 

Jn a < a'*t‘ <i| pureLrM* after a decree, nliere the vendor is 
only a h >i» u‘, an 1 the venJor’.s husband (supposed to be the 

r< , lion net ^ n rote the deed and received tho purchase money 
('heri-by making himself a consenting party) the onus lies on 
the phiinliif to pro\e thtit he is a hond fide purchaser for value, 
exercising rluu care and diligence, (n) * 

Antinetion pnrclia.'icr at a stile in escentionis bound to satisfy 
him.t If of the value and qnality of tbe thing sold, just as much 
us it lie were purchasing the same under privatecontract. (6) 

Ab a general rule, the more omission to pursue inquiries to 
P II r , h a S e r the extent to which a prudent, cuuliom and warn 

I.c cau. TOuld ordinarily exieiKl them, IS not, on 

itself, sufhcicnt to fix a hojid Jitls purchasor with 
notice of what he inielit have ascertained by pursuing snoh in- 
qniriiN. The fact of the conveyance being in consideration of a 
pre-e.\isting debt, wonM, of course, induce a doubt whether 
the imrehaser were acting hnnd fide; and it has boea held that 
the omissiiin to inquire after the title-deeds of a property must 
be uHiilifiteJ to a suspicion that the enquiry if made would lead 
to diseloi>Hrts afl'eeting tho title, (e) 


41 iloe 


■fl't'Hly-hoiik of P. 1, 7th Ed n 4 
Hkmi thunder &» v. Jmml Moyee OhoinUmis, \ hiLh , 

w) Mm Iiiruimmejfake v. JMstub OMrm Murder 1 W k no 
(A) .hnmalAfi v. TirbheeLnll Boss, U W. £ 41 ’ 

p Dart on V. & P. 6th Ed. p. 877. Act IV of 1882, nee 65 dm-h 1 
f! (a) ri'umres only ordinary care” on the purchaser’s part. ^ ' 
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, - ir Ihc liioitiinfi'oi paicliu^e from LI«? first 

Itoi lira 0*01* Duy- zn i ^ 

ill »fu’jihiot.ntj niorf^iifico scllirg un<lm* liis po^^er of sal«^, he 
not dfiGit htivos ilio prope**tj «iibj<‘i*fc io any subseqtiont 

mcnmUuuyivN iin^tanbrauce-i which he liiniself may have oreaiecl 
T^liere property is sold by Govornmonf; for general dobtsj and 
not for arrears of revenuOj they i^el! or.ly tlie title a^'d 

Iiitore4 (*f the debtor, and do noi giia-aiitce the vendee a title, (d) 
A purchnw is bound to satisfy lumself as to the juiisdie- 
tiem of the Court to order a sale, and tliis obKgafion continues 
until the sale i& complete. Before he applies to the Court io 
confirm the salO; and grant him a certificate, the purchaser 
ought to ascertain that the decree under which the sale was 
orJei'od is still in exisionce. If a decree ha reversed after a 


sale under it has become absolute, and a certificate has been 
granted to the pui chaser, the title of the purchaser is Lot 
affected by the reversal of the decree. 

The plaintiffs title io the land in disputo was derived from 
a purchaser at a Courtis sale. The decree under which the sale 
took place was reversed in appeal. The reversal took place 
subsequently to the sale, but before the order was made con- 
firming the sale. It ^vas held by the Bombay High Court that 
from the moment the decree was reversed the Court ceased io 


have jurisdiction to iab^ any further steps to execute it. Though 
the Court, when it confirmed the sale, was probably not informed 
that its decree had been reversed, and the purchaser was pro- 
bably ignorant of it, yet the act of the Court, in completing 
the sale after such reversal, was none tlie less without jurisdic- 
tion, and being without jurisdiclioa, could confer no title, (e) 

It is the praclice of the Courts in India not io give posses- 
sion under a judicial sale by removing the possession of ona 
who is in possession under an apparent bond Jide title. If the 
judgment-debtor can assert his title to possession by suit only, 
the new owner of his title can have no higher claim. The Court 
therefore leaves the purchaser to assert his title by a regular 


(d) Dou^im V. Qidkotor (fBmam, & M. L A. ^t7 j S. P. 0. J., 231. 
(«) Muk^p 0 V* 1. E, 2 Bom. ^0, 
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snit. The purchaser at an esectition sale of the right title, and in- 
terest of ajudgjnenl-debtor, should therefore ahvays satisfy biuisolf 
that such judgmenl-debtor is in sole possession. Wheio the judg- 
ment-debtor is not in possession, or is a mere co-parcener in the 
property sold, tho purchaser of his right, title and interest must 
take upon himself the burden of a suit for possession. (/) 

Whenever a purchaser wishes to buy a property, tho titio 
Indemiuty-bond hereof is partially defective, it is always safer for 
aetective t,fcie. him to insist upon and obtain an indcranity-houd 
fiom his vendor by way of collateral security for tho title. In tho 
Presidency-towns it is cu-tomary with solicitors to advise suol. 
a precaution whenever they find some flaw or taint of fraud in 
tho title. 

When it is provided by conditions of sale of land that tho 

Beohipn oE a vendor shall not be bound to show any title prior 
contriutfor <3c- . , . i . i , 

lestive title. to an instrument of a ceriain date, the purchaser 

may insist upon a defect of title appearing aliunde and beforo 

that date, and if it be proved to exist, may rescind the contract 

and recover hack earnest-money, interest and oxpences. (j') 

Tho fact of A obtaining a deolamtion of his lieu upon 
certain property for an amount of debt, is no bar to B’s attach- 
ing and selling that property, but the purchaser will be hound 
by that lien. (A) 

Tho eircuiK.‘'tances, which shonld prompt inquiry to an 
CiieutnsfMices intending purchaser may be infinitely varied ; 

without laying down any general rule, it may 
quiry. bo said that they must be of such a specific 

character that the Court can place its finger upon them, and 
say that upon such facts, some particular inquiry ought to have 
been made, (i) BenSmi ownership, absence of title-deeds, catch- 
conditions as to title, and want of possession in the vendor 
are facts sufficient to put a purchaser upon inquiiy. 

{/) Tmalmf Baneuee v. Puddommeu Doem, 10 M. I. A. T4S ; 
SW. R.,P.0,6J. 

(fl) Mu^elierjee Fetlemre y. Nmvpan lAnmof{fee, I Eonj. H.O. Rep. 7?. 

('A) la the matter of Memohm J^aul v. Wm, 16 W. R. 246. 

Maj Eoottdeo v MeQueea, 1 J R Xi. B, 64 (R. C ) 
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Seotion 8.— Slandor of Title* 

Where a person falsely and maliciously makes % state- 
ment in an auction room or elsewhere that the vendors title 
defective, whereby such vendor is damnified, the tort thus com- 
mitted is called a slander of the owner^s title/’ It may be 
oral, in wiiting or in print. The words spoken or the statement 
made must go to defeat the vendoTs title, and there must be 
malice, either express or implied, Slander of title/’ said Maulo, 
J, “ oidinaiily means a statement of something tending to cut 
down the extent of title, which is injurious only if it is false. 
It is essential to give a cause of action that the siatomeuw. 
should be fnUe and malicious with intent to injure the plantiffl 
If the statement be true — if there really be the infirmity of 
title that is suggested, no action will lie, however malicious the 
defendent’s intention might be.’^ (J) 

If the words are spoken by a stranger^ who has no right 
or business to interfere, the law presumes malice ; and if he 
cannot show the truth of his assertion, he is responsible in 
damages ; but if he is himself interested in the matter, and 
announces the defect of title bond Jide^ either for the purpose 
of protecting his own interest or preventing the commi'^sion 
of a fraud, the legal presumption of malice is rebutted, and the 
plaintiif must then show that there was no reasonable or pro- 
bable ground for the statement. 

If the alleged slanderer of title is himself interested, or has 
fair and reasonable ground for believing himself to be interest- 
ed, in the sale or disposition of the property, the title whereof is 
alleged to be slandered, and has actod bond fide^ though under 
the influence of prejudice or misconception, he is not responsible 
in damages unless it be shown that he must have knoTO that 
there was not the slightest pretence for his interference. (/6) 
Where, therefore, a Hindu reversioner, though remote and not 
immediate, gave notice of his expectancy in a certain property 


(/} Addison on Torts, $rd Edition, p» 60U 
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l»V piililnluns^ a caution ill tlie Exchanoe Qaxotte of Oali‘utia 
Mauling piin‘haseis fium buying the samCj ii was \h M Hut in 
the uhseux^c of malice; the \ endorib could not recover damiioes 
against him, (1) 

*\V here a person claims a right in liimsolf which ho intimdb 
to force agaiiibt a purchaser, he is entitled, and in common fair- 
ness bound; to gi\e tho intendino purchaser warning of his in- 
teniion ; and no action lies for giving such preliminary warning; 
unless it can bo shown, either that the threat was made ma/a 
fnle, only vith the intent to injure the vendor, and without any 
purpose to follew it up by an aolion against tho purchaser, or 
that the circumstances 'were such as to make the bringing an 
action altogether wrongful, (m) 

A suit for slander of the vendor^s title, therefore, will not 
Sait for slander against a person for giving notice of his claim 
of title. upon an estate, either by himself or his attorney, 

ai a public auction, or to any person about to buy the estate, 
although the sale be thereby prevented ; and to sustain llio 
action malice in the defendant, and damage to tho plainiifT, 
must be proved, (n) In any case, in order to support a suit for 
slander of title, tho plaintiff must prove falsehood, malice and 
special damage, (o) Suitb for slander of titlo are very rare 
in India and as far as the author is aware there is not a single 
reported ludiau decision on the subject. 

In an action for slander of title special damage must be 
proved. This damage maj consist in the property having on a 
jsule fetched a less price than it otherwise would, or in the owner 
being put to unnecessary oxpouces in consequence. Another 
essential ingredient, which udll affect the measure of damages, 
i$ the presence of malic \ (p) Mere mental pain and anviety in 
the vendor, Muthout a material damage cannot be valued by 
the law, (0 


(l) Ffr Bhouohtok, J , JRaj&idra jfamm v, J^a» Olmrm PtxL 

{m) m^rn V. Wuldju. K 4 Q. B., 7.i0. [suit No* ol 1879, 0.C, J, 
(a) Sugeien'a T. & B 11th iSd., 4*23. 

(4 Bart on Y. k F. 4th, Bd lOa 
(p) Bro&h V. Mml^ It, B, 4 Bxch , 624 
T 9 H 1. 0., W. 
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OlTArTLR lY. 

OF VARIOUS KINDS OF SALRS. 

Sale^ aro cither volmiary or compulsory. All voluntary 
sale>s of imiuovahlo property aro etiotted either by piivate cou« 
tract or by public auction. 

The very nature of a sale bv aiiction is that tho property 
shall go to the highest real bidder. Each bidtling is only an 
offer or proposal and thoio is no contract until some bid is 
accepted by the f<ill of the hammer, hen theie is a contract 
with an ascertained person^ uaiuely, tho bidder to whom the lot 
is knocked down. 

at a sale by auction^ the seller makes use of pretended 
biddings to raise the price, the sale is voidable at the option of 
the buyer. («) Tho secret employment by the owner of the pro- 
perty of a puffer or undor-bidder, at a sale by auction of such 
property is a fraud upon honci fide bidders, * The ov nor cannot 
bid privately for his own property, and all secret dealing on the 
part of the seller is doomod fraudulent. 

All judicial sales in execuiion of decrees and statutory 
sales for arrears of rent or revenue are compulsory in their 
character, for they are sales in imihim held by the paramount 
power against tho will of the judgment-debtor and the default- 
ing proprietor, and as such require a strict compliance with the 
preliminary legal formalities prescribed by the Legislature as 
to proclamation, advertisement and notice to tho proper pariios^ 
The maxim, /cma legalh forma applies with peculiar 

force to judicial and statutory sales ; and any material irregular- 
ity or non-compliance with statutory provisions, whereby the 
judgment-debtor or the defaulting prior owner is prejudiced, 
will ?itiate the sale ah inUio and make it voidable at the instance 
of the patty injured* 

, I 

(i) Tbe Indian Oontraofc Act 1872 sea 123. 

* Tho basis of all desJii^igs ought to be i^&od faiths The practice of 
puffing is a fraud upon the safe and the public. I cannot mten to the 
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Section 1 —Of Sales for Arrears of G-overnment Bevenue- 

Tlio j^eiioral policy of ilie reyenue sale-laws passed bincc 
ilie Permaneut Settlement, Las been to protect tlio public revenue 
hy placing the purchaser of an Ctotate sold for arrears of nwenuo 
in the position of the person vdio, at the time of the Decennial 
Settlement, engaged to pay the revenue tlioa fixed. They^ tliero- 
fore gave, or sought to give, to the purchaber, the power of abro- 
gating all eiigageinents made by the defaulting zamindar or 
Ills predecessors since the settlement, whereby the zamindari 
rents und profits, which were the security to Government for 
the due payment of its revenue, were diminislied. {^) 

At a sale for default of payment of Government xwenue, 
the Collector is bound to sell to the highest bidder, even though 
(as in this case) the bidder be the husband of the person iu 
arreai% In a suit against the Collector personally, for damages 
on account of loss subtained by the sale to the second highest 
bidder, the diflFerenee between the two bids is the proper measure 
of the plaiatiS’s loss and not tho actual or probable value of 
the estate. (?f) 

Jn a suit by an auction-purchaser of a permnnontly settled 
estate to recover certain jalkurs of which the defendants had 
been admittedly in possession for nearly fifty years, and whicli 
they claimed as incidents to a tenure T^hich existed before the 
date of the Permanent Setilement, it was held that the onm was 
on the plaintiff to prove his title affirmatively, (v) Sir James 
Oolvileia delivering the judgment of tho Judicial Committee 
in this case thus dwelt upon the first pidnciples as to the 


argument that it is a common practice. Gaming, stock-jobbing and swind- 
ling ate all very common, but the law forbids them all. Per hoan 

MAXSTOXiB. 

(0 Fer Bm James Cootie in Klic^a Ammolah v. Ohhm Ohmiw 
13 M, h A., 517 j 13 W. B., F. C., 24 Fandit^s P 0 J, ^7. 

{%) Fer Fmin Axn Bailey J. J. in Mr. Oormll v, Mt 0dm/ fem 
Qdmmhmmi 8 W. B., 372. 

(o) V. Um Sbmin, 12 B. L. B. (P, 0.), 210, 
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status and rights of and auction-purchaser : “ In the case of 

an auction-purchaser the cause of action mu«t ho tahen to have 
first arisen at the date of the purchase, and consequently that the 

defendants cannot plead their long possession as an absolute bar 
to the suit. The statutory title, however, which the law gives to 
an auction-purchaser is that, for the protection of the revenue, 
and in order to ensure its due payment by him and to avoid the 
necessity of repealed sales of the property, he is remitted to all 
those rights which the original settler at the date of tho perpe- 
tual settlement had ; and may, in consequence of that, sweep 
away or get rid of all the intei mediate tenures and incumbrances 
created by preceding zemindars since that date. In the asser- 
tion of this right, the auction-purchaser is, no doubt, in many 
eases allowed to have the benefit of a certain presumption, and 
by virtue thereof to throw the burthen of proof on his opponent. 
That presumption, however, is founded not so much upon the 
principle which I have just mentioned, as upon the principle 
that every biga of land is bound to pay and contribute to 
the public revenue, (to) unless it can be brought within certain 
Jtnown and specified exceptions, and that the right of the Za- 
mindar to enhance rent is also presumable until the contrary is 
shown. Accordingly, in many cases, which may be found in the 
boohs, a very heavy burden of proof has been placed upon the 
defendants, whoso tenures have been questioned by auction- 
purchasers 5 and they have had to prove, in circumstances of 
great difficulty, that their tenure did really exist at the date of 
the pei’petual settlement, or even tw'clve years before, in order 
to escape the consequences of tho claim. 

‘‘ It is, however, to bo observed that the course of modem 
le^slation, and also of modern decision, has, if not in the case 
of lakhlya} lands, at least in tho ease of under-tenants, to a con- 
sideruble degree modified the rules laid down in the earlier cases, 
by giving force to the contwuy presumptions wising from proof 
of long and nndieturbed pesfiesaioa. In tho present case the 
nespondents are almost admitted to have given proof sof posses- 


See PrewWsi Beng. Keg. XWT. of Il[98. 
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feioH for a peiiod of nearly fifty years. But, if they had not 
done so. this paiiieular ease would, in Iheir Lordships’ opinion, 
stand clear of the jiresumptions which the appellant invokes in 
his favor. For the respondents are claiming these or 

riehtb of fi'herv, as an incident to a tenuie admitted to ho in- 
capable of being distiubed by the Zamindar — a tenure w Inch 
e.\isted bi fore the date of the perpetual settlement. The (|ues- 
tion ihercfoie resolves itself into one of jiercel or no parcel, — 
whether the julLars are parcel of the old estate of the under- 
tenant, or whether they have been grcintod by an act of the 
Zamindar for the time being subsequent to the perpetual sottla- 
mont. Therefore, it seems to thoir Lordships that there is 
nothing to relieve the appellant from the ordinary rule which 
the law imposes on a plaintiff, u.ime1y, that of establishing his 
ow'n title afiirmatively, and indeed of making out a strong title 
in Older to disturb a possession of very long duration. Their 
Lordships are, therefore, of opinion that the Courts below were 
right in holding that the burden of proving that these jalkars 
did form part of iho assets upon which tlio settlement was made, 
and that his moans of meeting the rovonno had been diminished 
by the alienation of them by means of acts subsequent to the 
date of tho perpetual settlement, lay upon the appellant.” 

In a sale for arrears of Government revenue tho Qovorn- 
nicnt stands forth as tlie paramount vendor, and the purchaser 
isnotpiivyin estate to the defaulting proprietor. He docs 
not derivo his title from him, and is hound neither by his 
acts nor by his baches, although ho ocqtrires the proprietory 
right of &ueh defaulting owner by operation of law. («) 

A purchaser at .an auction sale connot, where lands are hold 

im '^ancHoTsalo hereditary gitaltoalh/ tenure originally 

for aireaib <Att- created before the Decennial Settlement and at a 

rcsumo those lands on the suggestion 
tenure. that the ghaiwally services (guarding the passes) 

are no longer required. Tho omission of words of inheritance 
does notlftiow oondusivoly that a sanad is not herediHry } it 

(r) Mitmiiu BfUsM Bahmm w JPiaitDhun JBSJ, S^a, 
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being shown that a glmUoally tenure had descended from father 
to son for several generations, it was held that it was an here- 
ditary tenure, (y) 

A purchaser at a sale for arrears of Gfovernment revenue is 
not entitled under Eeg..XLIV. of 1793 to cancel a ghatwally 
tenure created subsequently to the permanent settlement. It is 
doubtful whether he would be entitled to enhance the rent, («?) 
Their Lordships of the Privy Council thus expressed their views 
on the subject Assuming that the ghatvmUy tenure in ques- 
tion was created subsequently to the date of the Permanent 
Settlement, namely, in the year 1794, their Lordships are of 
opinion that the plaintiff would* not as an auction-purchaser be 
entitled to turn the defendants out of possession, but that his 
only right, if any, would he to enhance the rent. The decision 
in the ease ot Banee SurnomoyeB v. Sutteesehunder Roy (a) was 
upheld in the case of the Raja Satyamran Ghoml v, Mokesh 
Ohander MitUrP (b) 

In Rmtee Sit^nomoyee v. Suttmehunder Roy the ssamindari 
was sold for arrears in 1843> and the Privy Council in dismiss- 
ing a suit by the Zamindar for enhancement (nearly twenty-three 
times) of the original rent of a ialukddn tenure held at uni- 
form rent for more than 60 years* ruled (i) that the auction*- 
purchaser, whose representative the Zamindar was, had an 
option to confirm the existing rate of rent, and must upon the* 
evidence he taken to^have exercised that option in fevour of the 
defendant Talukdar ; (ii) that upon a construction of the in- 
tent and policy of Bengal Eeg. XHY of 1793i the Gbvern- 
ment cannot be supposed to have intended a wanton and unjust 
disturbance of vested interests by a purchaser at a revenue- 
sale j (iii) that the existing interests of the Talukdar dxdf not,. 
ipso fmtOy cease to exist without any act* done by tikio pur- 

(y\KmM 0 em Ramm Singh v. The Qov&mnM 14" M. I, A., 

U%. k a Pan&s 0. J, ToL IL 734 ; 11 R L. Kjl 

(si) Majm Litmmd Singh v, Th^Khm mknormjm Singk 

la B. IC P. Oi, 124 

(a\ wM^ I A., m. B. a nnms p 0 X m ix, so. mg. 

Ih) BB. U R, P 0., 23 ^ 12 M. I A., 263 j Pandit's P, 0. J, ToEll,. 
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chaser at the Government sale in 1843 ; and (iv) that it 
was not the duty of the Judicial Committee to support a 
claim which was manifestly unjust, inasmuch as during the 
long period for which the property had been held at a smaH 
unvarying rent, it had been bought and sold, and ohtinges and 
improvements had been made, no doubt at considerable expense, 
and upon the faith of the rent to the Zamiudar remaining un- 
changed, and that the plaintiff himself having purchased while 
that state of things eoutinued must be presumed to have pur- 
chased for a price calculated accordingly. Their Lordships 
thought it unnecessary to decide whether see. 5* of Eeg. XLIV 
was to be construed as giving a power only to Uie purchaser, or 
to him and his heirs, or a power attached to the zamindari 
which passed to subsequent purchasers. They were, however, 
of opinion, that a construction which would render the title to 
property uncertain, ought not to be given to a power of this 
description. 

In Maja Saf^asat'an Ghosal v, Moliesh Chunder Mitter, 
the zamindari was sold for arrears of Government revenue 
under Eeg. XI of 1822. The purchaser’s representatives in 
interest sued to enhance the rent of an under-tenure, the here- 
ditary and isttnarari character whor eof was legally px’csumed 
from evidence of “long and uninterrupted enjoj-ment, and of 
descent from father to son,” It was held by the Judicial Com- 
mittee following Sanee Simovioyee's case : — 

L That the purchaser’s representatives had no right to 
enhance. 

II. That a sale for revenue cannot of itself merely, and 
without any act, proceeding or demonstration of will on the part 
of the purchaser, alter the character of an under-tenure, 

III. That sec, 5, Eeg. XLIV of 1793 declares the general 
principles upon which all subsequent legislaiion as to revenue 

• SeCj V. Jieg XLIV,, 1798, provides that when a mmindari is sold 
at ft public sale for dlsoharge of arrears due from the proprietors to the 
Qoverumeut, “ all eogagements which such proprietors Bnall have ooutraot** 
ed with dependeBt S^aluMatf, whose Taluiia may be situated, in, i^e land 
sold, as also all to uuder-farmera and tottaM to (with ihe 
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sales lias procoeded, namely, that of putting a purchaser at a 
sale for arrears of revenue in the position of the party mth 
whom the permanent settlement was made. 

IV* That a suit for enhancement implies such a privity 
of title or tenure existing between the parties, that a claim to 
some rent is legally inferrible from it. 

Their Lordships did not in this case deem it necessary to 
consider whether the stringent powers given by sec. 5 of Ee- 
giilation XLIVof 1793 andss, SO and 33 of Eegulation XI of 
1822 (repealed by Act XII of 1 S41, and this again repealed by Act 
I of 184.5 and Act XI of 1859) to purchasers, could in any case 
bo exercised eo nomine by the heirs or assignees of such pur- 
chasers. Justice and sound policy alike i-cquire”, said Sir 
James Col vile, ^^that inasmuch as the law has given those strin- 
gent powers for the particular purpose of enabling the purchaser 
again to make the income of the estate an ader[uai 0 security 
for the public revenue assessed upon it, and the exercise of them 
cannot but occasion groat hardship to under-tenants, and in- 
security to property, they should be exercised within vi reasonable 
time. And their Lordsliips believe that that object has now been 
in some measure secured by Acts X and XIV of 1859/^ 

According to the decision of the Privy Council in tho case 
of aiio- Surmmoyee MaJiaraja Suttees^ 

iiou-purobaser chmdm^ Roy Bahadoor, the right of an auction- 
0 ? ^Eenrtmder purchaser under sec. 5 of Eegulation 44 of 1793 
Keg, 44 of 1703. to raising the rent of a taluk created 

by the defaulter to what is demandable from it according to tho 
puryuna rates prevailing either at the time when the taluk is 

exception of the engagements, PotfahS} and leases specified in secs. VII, and 
Vllt,) shall stand cancelled from the day of sale, and the purchaser or 
purchasers of the lands shall bo at liberty to colleen from such depenaent 
Tahkdarst and from the ByoU or cultivators of the lands lot tn 
and the lands not farmed, whatever the former proprietor would have 
entitled to demand according to the established usages and rates of the 
Perymnah or District in which such lands may be situated had the engage-* 
meats so cancelled never existed.^' And sec. VII of the same l^gulatton pro- 
vides* that sec. y is not to authorize the assessoaent of any increase upon 
the lamls such dependent m ware exempted from mcreaue 

at the Decennial Settlement of I71^3r 
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created or at the time when the anction-purohaso takes place j 
and he cannot demand any higher rent even if, at any subse- 
quent time fflich higher rent be in accordance with the pre- 
viiling current rate, (o) 

In a suit to avoid an under-tenure by the purchasers at an 
Structures and auction-sale for arrears of Government revenue, 
the defendants contended that the tenure was 
to'se°.*37^o?A^ created prior to the Permanent Settlement and 
xio£ 8159. that some portion of the lands comprised in it 
were covered with permanent structures and improvements, 
and that, accordingly, it was protected under exceps. 1 and 4 
to sec. 87* of ActXI of 1859 : but the lower Court gave a decree 
to the plaintiff and annulled the under-tenure. ReM, by 
WHte J. that, notwithstanding a party may fail to show that 
his tenure was created prior to the Pemaneni Settlement, yet 
he is entitled to the benefit of the 4th exception in respect of 
any permanent structures that may be upon his holding, (d) 

A person holding land, which is not protected from the 
AdXl of 1869 op®i^aiion of sec. 37 of Act XI of 1859 by any of 
see. 87, excep. 4. the first ihree exceptions, is yet entitled to the 
benefit of the fourth exception in re-speot of any of the items 


(f) MoMni Mahun Bog v, Idhawn/m Dostee, I. L. E , 4 Cat, 612. 

{d) Bhago Biiee v. Rambant Bog Ohovodhery, 1. L. E. 3 Cal., 293. 

* SEC 37 OF ACT XI OF 1859 . 

XXXVII. The purchaser of an entire estate in the 'permanently 
^ *aroa^ Settled Districts of Bengal, Behar, and Orrisa, sold 
under this Act for the recovery of arrears due on 
acoount of the same, shall acquire the estate fitee 
from all encumbrances which may have been imposed upon it after 
the time of settlement j and shall be entitled to avoid and annul all 
under-tenures and forthwith to ejeot all under-tenanis, with the 
following exceptions : 

First. Istemraree or Mokurreree tenure which have been held 
at a fixed rent from the time of the permanent settlement. 

Seeemd^y. Tenures existing at the time of settlanent, which 
have not been held at a fixed rent. Provided always that the repts 
of sadh tenure shall be liable to enhancement under any law fer the 
tiwM Mng in force for the enhancement of the rent of such temres, 
Talookdaree and other similar tenures created sinee the 
time of settlement and hdid immediately of the proprietors (X ^tatei^ 


Bec. 1.] BONA FIDE BIPBOYEMENTS. 

mentioned therein^ which may have been established on the 
land ; and there is nothing in the words of the exception con- 
fining the benefit of it to tenure or under-tennre holders, and 
excluding the ryots from it. 

The benefit of the fourth exception to see. 87, Act XI of 
1859 must be limited to improvements effected bo7id fide and to 
permanent buildings erected before the revenue-sales, and should 
not he conceded to anything subsequently constructed, or w^hicli 
appears to have been constructed merely for the purpose of 
defeating the rights of an auction-purchaser. Subject to this 
reservation, it does not matter whether the improvemenis have 
been effected by the present holder or by some previous owner.(<») 

Any co-proprietor purchasing an. estate sold for arrears 

Section 63 Act of Grovernment revenue, repurchases it subject 
XI of 1859-pnr- , . ^ • 

ciiasedbyco*pro- to all incumbrances existing at the time of sale, 

purchaser is a non-defaulting pro- 
px'ietor and the incumbrances were made by defaulting pro- 

and farms for terms of years so held, when such tenures and farms 
have been duly registered under the provisions of this Act. 

Fourthly, Leases of lands whereon dwelling houses, manufac- 
tories, or other permanent buildings have been erected, or whereon 
gardens, plantations, tanks, wells, canals, places of worship, or burn- 
ing or burying groimds have been made, or wherein mines have been 
sunk 

And such a purchaser as is aforesaid shall be entitled to proceed 
in the manner prescribed by any law for the time being in force for 
the enhancement of the rent of any land coming within the fourth 
dass of exceptions above made, if he can prove the same to have 
been held at what was originally an unfair rent, and if the same shall 
not have been held at a fixed rent, equal to the rent of good arable 
land, for a term exceeding twelve years ; but not otherwise. 

Provided always that nothing in this Section contained shall be 
Fro-viso. construed to entitle any such purchaser as aforesaid 

to eject any ryot, having a right of occupancy at a fixed rent or at a 
rent assessable according to fixed rules xuader the laws in force, or to 
enhance the rent of any such ryot otherwise than in the manner 
prescribed by such laws, or otherwise than the former proprietor, 
irrespectively of all engagements made since the time of settlement, 
may have been entitled to da 

(e) 4U V, Alii L L. R, 8 Od., XiO, 
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prietovs.*^ Such co-proprietor so purchasing is in the same 
position wlieiher lie purchases benami through a third party, or 
purchases it from the third party after the latter had purchased it 
for himself, (f ) 


(f) Mahomed Gam Ohowdhery v. jPearee Mohwi 2IooherJee, IG W. R., 
130. 

# SEC. 73» 14 , 53 and S4 OF ACT XI OF 59* 

XTTI. WkouoYor the Colleotor shall have ordered a soparato 
Sate of separate acoouiit OF accoimts to bo kopt foF oue 01 * Hiore shares, 
if the estate shall become liable to sale for arrears of 
revenue, the Collector or other Ofheer as aforesaid in the first place 
shall put up to sale only tliat share or those shai*es of the estate from 
which, aceordin^;- to tiie separate accounts, an aiTear of revenue may 
be due. In all such cases notice of the intention of excluding the 
sliare or sliares from which no aiYear is duo, shall be given in the 
advertisement of sale prescribed in Section YI of this Act, The share 
or shares sold, together with the share or shai'es excluded from the 
sale, shall continue to constitute ono integral estate, the share or 
shares sold being charged with the separate portion or the aggi*egato 
of the several soijarato portions of jumma assigned thereto. 

XIV, If in any case of a sale hold according to the provisions 
besoid undS^niin preceding Section, the highest offer for 

cunditiuns. the blbU’e expobod to sale shall not equal tiie amount 

of aiTeax due thereupon to the date of sale, the Collector or other 
Officer as aforesaid shall stop the sale, and shall declare that the en- 
tire estate ^Yill be put up to bale for arrears of Revenue at a fiituro 
date, unless the other recorded sharer or sharers, or one or more of 
them, shall within ten days purchase the share in an*oar by paying to 
Government ihe whnie arrtMr due from such share. If such purchase 
be completed, the Colleotor or other Officer as aforesaid shall give 
such oertifioatc and delivery of possession as are provided for in 
Sections XXVIII and XXTX of this Act, to the purchaser or pur- 
chasers, who shall have the same rights as if the share had been 
purohaHod by him or them at the sale. If no such purchase be made 
withii^ ten days as aforesaid, the entire estate shall be sold, after 
notification for such period and publication in such manner as is 
prescribed in Section YI of this Act. 

lilll. Excepting sharers in estates under butwarrah who may 
Eifibts ^of a pur- j^^re Saved their shares from sale under Sections 
XXXni and XXXIV Regulation XIX. 18U, and 
sharers with w^hom the Collector, imdor Sections X ami XI of this 
Act, has opened separate accounts, any recorded or unrecorded pro- 
prietor or co-partner, who may purchase the estate of which he is 
proprietor or co-partner ; or who by re-purohase or otherwise may 
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SEC. 64, ACT XI OF 1859* 


loi 

A in November 1862 purcbaseJ a portion of an estate sold 
Forcba^e by execution of a decree against tlieir proprietor. 
Umecouied co- Hiig sale Was not confirmed till tlie 9tli February 
saiQ tor ArfeLs 1863. Default occnred in the paj^ment of the 
3 >cf Groveriiment revenue in January 1863, and the 
biancesi. entire estate was put up for sale by the Collector, 

and pui’chased by A on the 29th March 1863. It was held that 
A at the time of his second purchase was an unrecorded co- 
partner of an estate within the meaning of sec. 53 of Act XI 
of 1859, and therefore took the entire estate subject to all the 
encumbrances existing at the time of the G-overnment sale for 
arrears of Revenue, (i) 

The proprietors of a joint Mehal, the jam4 of which had 
f Act partitioned under sec. 10, of Act XI of 

XI of 1859, 1859, were in possession of specific shares under 

Spavation ^ private arrangement among themselves, but had 
Shares, j^ivate not obtained separation of shares under sec. 11. 
of AootjoE Pur- One of the proprietors sold his share to the 
plaintiff, and the shares of two other proprietors 

vate Sale lor made default in payment of the revenue 

Po%e«55ioa of a ^ 

specific Share. were sold under sec. 13, Act XI of 1859, and 

purchased hythe defendants. In a suit for exclusive possession of 
the share purchased by the plaintiff, it was held that the defen- 
dants aetjuired by their purchase an interest in the property as 

recover possession of the said estate, after it has been sold for arrears 
Andofapurchawr luidor this Aot ; and likewise any pru-ohasor of an 
of an estate not estate soH for arrears or dewands other than ihoso 
accruing upon itself; shall by such purchase acquire 
the estate mljeet to all Us mcnaibi'cmces exioting at the time of sale 
and shall not acquire any rights in respect to under-tenants or ryofcs, 
which were not possessed by the previous proprietor at the time of 
the sale of the said estate. 

LIV. When a rirare or riiares of an estate may be sold under 
Kghts fl®*'" the provisions of Section XIII or Section XI V, the 
ef^S«.° * ”” purchaser shall acquire the share or shares sulged to 
alt eitcamhremaes, and shall not acquire any rights which were not 
possessed by the previous owner or owners. 

{»■) AMsI JBari v, JBanulat £doncloo, I. 3* B., 4 Cal , 607. 
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an undivided eatate, and tbo pUinkff waa not entitled as against 
them to have exclusive possession of any specific share, (g) 

Under section 53 of Act XI of 1859 a co-proprietor who 
Ee-puroiiase by purchases hm&mi an estate ata sale for a rrears .of 
Eigte^ofundS- Gfovernment revenue, takes it subject to the su- 
ten-uits under bordinate taluki rights, izara or other incimibrances 
f 63 ^ created by the defaulting proprietor. (7.) 

The sale of an estate for arrears of revenue where no such 
arrears exist, is null and void, even though it is regularly con- 
ducted, and the purchase is made bond Jlde. (i) 

Section 26 of Act I of 1845, which enables auction- 
purchasers at sales for arrears of revenue to eject tenants in the 
province of Benares, .is by sec. I of Act X of 1859, made 
subject to the modifications contained in the latter Act. There- 
fore, notwithstanding a sale by auction for arrears of revenue, 
a mokururee tenant in the province of Benares is entitled to 

receive a pottah at the fixed rent theretofore paid by him. (j) 
The power of purchaser at a revenue sale to annul and avoid 

all incurabrancos, is limited to purchasers of entfre estates, (k) 
The principle that the purchasers of estates at revenue 
sales acquire them free fiom all incumbrances and in fact in 
the same condition in which they were at the time of the Per- 
manent Settlement, is equally recognized by Act XI of 1869' 
as by the laws previon,s to it. (7) 

The object of sec. 5, Beg. XLIV of 1893 taken together with 
sec. 7 was not the destruction of the under-tenures upon the sale 
of the parent estate for arrears of Government revenue, but 
only to empower the purchaser at such sale to ovoid the subsist 
ing engagements as to rent, and to enhance the rent to ttle 
amount to which, according to the established usages and rates 
of the pnrgunah or district, it would have stood, had the oau- 
oelled engagement so avoided never existed, (m) 

&ua^adeen Mmer v. £'lism>o Mundul, 14 B. L, S., 170. 

[A) Mahomed Ghm Chowdkry v. J, Q Zeuietter, 7B Ap, 6% 

(i) Sremmt LaU Ghose, v. Shema Soondery Daatee, 12 W, 276. 

( 1 ) Munro v. Salveh Skgh, 1 N. W, B., Par, 8, p. 168. 

(6) KaUdau Ghoie v. Chandra Xokmi Daeeee, 8 W. 68. 

(2) Gokeh Mam Ikum v. Murro Okwnder BkoM, 8 w. 62, S2S: 
{») 2 W. B., E C. 14 i See Oso, a W. P. a 10. 


1 1 mricz rxDER see, 5, ict xt or ib)d r >3 

The purchaser at a revenue sale may got rid of a title 
created by adverse possession, (n) 

Where land, in the pos&e‘^sion of a moitgngee, is sold by 
the mdmlatddr for arreais of Government land-revenue^ it was 
held that as the land-revenue is a paiainouni cliargc on the 
landj V hoover derives title fiom the occupant iakcN it aibjeet 
to that charge; and that, theiefore, the piirc]>aser .it the sale was 
entitled to the land; free from an;v moitgige Hen. o) 

Act XI of 1859 is to a great extent a remedial x\ct passe 1 
for the benefit of the ‘subject, and in order to relax the stiingenev 
of foimer statutes; whereby the crown was einpowerfd io sell 
estates for non-payment of revenue. Section 5 of the said \ct 
applies to estates which are under attachment issued under the 
Civil Procedure Code, and which are in the hands of a Manager 
appointed on the application of the judgmenl-debior for the 
purpose of liquidating the debts. Such attachments are not 
superseded by the appointment of a manager. Tlie words 
arrears of estates under attachment' cases whore a 

portion only of an estate is under atiaeliment, as well as to 
cases in which the whole estate has been attached (p) k 
cerditor obtaining an attachment under the Civil Proccdiiie 
Code,” said the Privy Council, had an inchoate interest in the 
land ; his debtor could not alienate it, and no judgment creditor 
even if his judgment were prior, who obtained subsequent 
execution, would have any rights against him. It may be 
said that the estate was virtually in the custody of the law. 
That being so, tho judgment-creditor had an obvious interest 
in knowing whether or not the revenue was paid ; in other 
words in knowing whether or not the estate in which he 
had an interest was forfeited. It may well be that the Legisla- 
ture may have thought that, under those circumstances, he was 
entitled to be informed whether the estate was or not liable to 
forfeiture, in order that he might step in, as he might under 

(n) Dm$ Chorndhery v. i^oUn 15 W. R., 

562, WdkTmn Ohmd&r Ohawikm^ V, Tayhir^ 8 Calc, L. B, 151. 

(p) AMul €^uni v* 10 Bom H. C. Rep , 416. |2$7. 

JBmmri Lai Sah^ v. MaMbir Fmad 8mg^ 12 B Ia R. (P, C), 
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sec. 9 of the same Act, and pay the revenue and prevent the 
forfeiture. It appears to their Lordships that an estate, any 
portion of which is under attachment, cannot be said to be free 
from attachment, and is, in fact subject to attachment. Tile 
reasons why the Legislature should direct information to be 
given to a creditor would apply as much to the ca.se of the cre- 
ditor having a lien on a small, as to one having a lion on the 
whole or a large part of the estate,” ( 5 ') 

To sell an estate for arrears after lulling the proprietor into 
a false sense of security by failure to give him the notice which 
the Law prescribes as a condition precedent to the sale, is of 
itself a very material injury irrespective of the amount of pur- 
chase-money realized, and one amply sntBcient to warrant a 
Court in annulling the sale under section 33, Act XI of 1859.(r) 
There is no doubt that the principle under which pur- 
chasers of estates at revenue-sales acquire such estates in the 
condition they were in at the Permanent Settlement, is equally 
recognized by the last sale-law (Act XI of 1859), and that it 
applies as much to actual encroachments on the taluk or estate 
by neighbours, as to incumbrances or under-tenures created on 
it by the old proprietor, or by his laches, (s) 

An auction-parohaser is entitled to all lands situate within 
his purchased property, (t) He has now 12 years within which to 
bring a suit to avoid encumbrances and under-teuurcs under 
sec. 37 of Act XI (u) ; and within 12 years from the date of 
his purchase he may sue to recover any land originally included 
within the estate sold for arrears of revenue (r), He is 
barred by implied aoquiesenoe from pleading that he is not bound 
by the acts of his predecessor, if he does not question those acts 
at any time within 12 years from the date of his purchase, (w) 


(q) Far Sib B P. Ooi.uke, 12 R L. E., 302-3. 

J MahaMr Fromd Sing v. Colheior of Twhooi, 15 W, R. 137, 

For STOON-KiiBB and MAorHOESOH J, J,, in Qoltiii Mom Datm 
0 Chvndor Ghote, 8 W. E., 62. 
iii Mm Sarom Sa&oo v. Veiyfog MaAtoon, 25. W. B. 666, 
t») See Aet XV <4 1777, SoRed, ii,, Art ISL 
(el Xajfew M W. R,, 421. 

Cw) /Biidvtfal y, Mog, 18 W. R.» 281. 


SKr 1.] BALE OF AUCTION-FUBCHABEE'S EIGHTS. 


m 


An auction-purchaser has no right to question the acts of 
a single co-toharer in retypect of a lease granted by him of land 
separately enjoyed by him under an arrangement made by the 
several coparceners, by "whieh such a lease by one of them 
to be looked upon as the act of all. {.r) 

Where M having purchased the zainindari rights of Govern-* 
nieiit in certain taluks, after a proclamation that a purchaser 

Vi ill be bound by tbe settlements entered into by it with the 
dependent Talukdars, defaulted subsequently in the payment of 
the Government revenue, and the mehal was sold under see. 
37 to G : it was held thatG was in a very different position from 
M and was not bound by the terras of the Government procla- 
mation, but was, as his sale-certificate showed, the purchaser 
of an entire estate/’ (y) 

Certain lands in the Zillah of Allahabad were sold by the 
Compensation Collector, for arrears of Government revenue in 
npon^^cancella- 1802, and a suit to set aside the sale was brought 
tion of sale. Jn 1820. Notwithstanding the great lapse of 
time, restitution of the property was decreed by Mofmsil and 
Sadder Special Commissions constituted by Eegulation I of 
1821. On appeal, the decree was confirmed by the Judicial 
Committee. But, considering the laches of the plainiifi^ the 
conduct of the Government functionaries in tho transaction 
and absence of fraud on the part of the purchaser, tho Com- 
mittee pronounced tho purchaser entitled to compensation from 
Government under cl. 2, sec. 4 Reg. 1 of 1821. («) 

Engagements entered into by trespassers having no right 
to occupation of land, can never be good against an auction- 
purchaser under section 37 of Act XI of 1859. (a) The rights 
conferred upon a purchaser under this section are transferable 
to another person, if the transfer follows izninediately upon the 
sale, or within a reasonable time thereafter, (b) 

(r) Momhur MuMrjm v, Jo^kksm 6 W. B.j 3X6* 

(/) Gkolam MuMjom v. Aihuk Jau m W. E., 86. 

(«) Iifhur 00 Fmad Mamin Stngh. v. Lai QkttUer^ui Singlh 

? M. I. A., lOO. 

{a) ilhakur Dtm v. Mohm Efi^U Cfhose^ W. B., 126 

(S) K<^h$k Qkander % J^bar Ah) 22 W. E., 29. 
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The purchaser of a specific portion of the laud of an estate 
sepaiaiely registered with a separate jumma under Section 11 — 
cannot claim a partition of the whole estate and obtain a sliaro 
of the ^Ahole land proportioned to the amount of the sadder 
jumma paid by him, (e) 

A tululj consisting of 210 moiizas or villages, classed for 
fiscal pur| OSes under the names of 74 of the villages, and 
ha\ing by the scttieineut of 1197 a separate sum, called 

the burlihi* jumma assessed upon each of these 74 fiscal villages, 
file s^hole constituting the sudder jumma of the Laluk^ — was 
sold by the Collector by public sale, in one lot, for arrears of 
Government revenue at an inadequate price. The sale was 
by the orders of the Board of Revenue, but there was no direct 
proof of the Board of Rtwenue being apprized that the 74 
moims constituted the as hole taluh or that the sale of any 
definite portion Avould suffice to cover the arrears ; nor was 
there any thing to show that, the Board, at any time before the 
gale, specially sanctioned the sale of the whole faliik in one lot, 
thoAxgh the sale was subsequently confirmed by it, It also 
apj)cared that the surplus of the purchase-money was appro- 
priated by the mdhjuzar for her own purposes,— by the 
Jiididal Committee, on a suit by tho vidlgiizar against the pur- 
clia»er to annul the sale, upholding the judgments of the 
Ocurtb below, so far a^ they annul the sale of the talak 

L That tho sale of tho Avhole Uilak» in tho absence of any 
proof of any specific authority from the Board of lieveuue, 
wus contrary to the exprcbS provisions of the last Regulation 
(Reg, XVIII of 1814, see, 2) on the subject and the spirit and 
the tone of the aaIioIo code of Regulations. 

IL That the retrospeethm operation of other Regulations 
passed after the date did not directly affect the case under con- 
sideratioiis, but simply confirm the view already taken of the 
Regulations^ 

III* Tiuti the effect of the consequent confirmation of the 
sale by the Board, was not to render the sale valid, as the Board 

{«) Chmd v* W. S,, Bp* See loi 
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had merely a delegated authority expie&My requiring them to 
exercise their disci etion before the sale took place. 

IV. That Ihe nidlyuzatfOn ies.toration of the purchase-money 
should be entitled to reclaim the estate. The acquiescence of 
the mdlyitzar by appropriating the purchase-money to her own 
purposes, in a sale believed to have been made by the authoiity 
of the Board of Eevenuo, could not give legal efficacy to a sale 
altogether void for want of such authority ; and the terms of sec. 
27, Reg. XI, 1822, did not lefer to eases of money received 
previous to its promulgation, nor ought in justice to be extended 
to them. 

But their Lordships did not approve the decibions of the 
lower Courts, which directed the mdlguzar not to refund the 
purchase-money, or to call for an account of the mesne profits, 
being based upon a mere assumption that the purchaser had 
been fully repaid out of the profits of the estate during his 
possession 5 and directed that an account should be taken of the 
principal and interest, due on the purchase-money, and also of 
the net profits during his occupation, making all just and reason- 
able allowances for permanent improvements. And, as the 
purchaser stood acquitted of all blame in the transaction, so 
much of the decree of both the Oouits hclow was reversed, as con- 
demned the appellant in costs, and both the parties were ordered 
to bear their own costs both in the Courts in India and abroad.(d;) 

An auction-purchaser at a revenue sale of a permanently 
settled estate is remitted to all the rights possessed by the 
original settler at the date of the settlement. In order to abolish 
tenuies and encumbrances subsequently created, his cause of 
action dates from his }>urchase. {e) 

Where an auction-purchaser at a sale for arrears of revenue 
applies for measurement of the purchased estate, and no objection 
is made in the first instance on the score of ability to measure 
by the ryots, the applicant’s right to measure is undouhted. (f) 

{d) Mitterjeet Binyh v The heire of the late Emee^ mMm 

Madah Jumunt Btngh^ 3 M L A,, 42 5 B.CX Fandifs P.O. J Tol 1 , 285, 
(fi) Nafm Ohmtder Ohmdhery v. Taylor^ 8 Calc, L. R , 151, 

If) AMool Bam v. NiUyamnd Komidoof 21 W. R., 103, 
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Where a uamindari is sold for arrears of Government re- 
venue, the right to impeach such sale extends not only to the 
defaulting proprietor, but also to owners of under-tenures. Ac- 
cording to Bengal Regulation XI of 1822, sec. SO, the pui;- 
chaser at a Revenue sale, acquires the property free of all 
incumbrances, and the under-leases are necessarily extinguished 

Upon a sale for arrears of Qoveriiineni revenue, llio 
Crovcrument became the purchasers, and the sale was confirmed. 
Afterwards, the Government granted a lease for 20 years. At 
the time of sale, the iSdmhiJcm was subject to an istimmri or 
pei’petual lease. No action was instituted to annul the sale, 
but the Go vernmeniw having doubts about the legality of the 
sale, made over the zammlavi to the original proprietors, sub- 
ject to the recognition of the rights of their (Government's) 
lessees. Subsequently the original proprietors uphold the lease 
of the Gorernment lessees to a part of the lands at a reduced 
rent In an action by the perpetual lessee for posaession and 
mesne profit; — UeM^ that under Bengal Regulation XI of 
1822, section 30, the perpetual or utmmn lease was extin- 
guished, and that the Government restoring possession to the 
original propreitors, subject to the rights of the Goverment 
lessees, was a matter of compromise, and that such arrangement 
did not amount to an unconditional restoration, reversing the 
sale, which could have the effect of the revival of the perpetual 
or idimran lease, (g) 

Siuttosefcasiae A suit to set aside a sale for arrears of 

OoTern^S Government revenue must be brought within 

one year from the date when the sale becomes 
on877, sethed* ^ . 

II, ari IS («). final and conclusive, [h) 

Act I of 1 845 was not intended to afford statutable pro-- 
tection to a purchaser at a sale brought about by fraudulent 
default, .on a pre-concerted arrangement for the purposes of title* 
No one ought to be allowed to take advantage of his own 


(&) WkUm ^mnmi Lfd Mhan^ 5 M. I. A., 44’7. 

\h) V. Xmo<> I U R* 8 SIR 
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loll 

fraud even under a title from a Government sale for arrears of 
revenue, (i) 

In the case of a fraudulent sale under Act I of 1845 by the 
mortg'agee’s representative in possession, tliat Act did not apply 
so as to defeat the mortgagor’s equity of redemption ; such a 
sale, was to be considered as a private sale, and impressed a 
trust on tlie estate which passed under it. The limitation pro- 
vided by sec. 24, Act I of 1845 was inapplicable in such a case. 7) 

A decree of foreclosure made in 1847 by the Supreme 
Court at Calcutta was imgulat hj obtained. The mortgagees sold 
the mortgaged estate to A, who, in execution of the decree of 
foreclosure, which he had also purchased, dispossessed the 
mortgagor. The mortgagor in 1848 filed a bill in the Supreme 
Court to set aside the foreclosure decree, and to redeem the 
mortgaged estate. A was a party to that suit, but, pendenU Hie, 
having wilfully suffered the estate to fall into arrears of Govern- 
ment revenue, entered into an agreement with M, whereby it 
was agreed that M should bid for the estate when sold by 
auction at a sum less than its actual value. At the Government 
gale M purchased the estate benami, and it was subsequently 
assigned to other alienees benamu At the time of the sale to 
M, the suit for redemption by the mortgagor was pending, and 
the Court afterwards set aside the decree of foreclosure, and 
thereby made the estate in the possession of A, under his title 
from the mortgagees, subject to the equity of redemption of the 
mortgagor. A plaint in the nature of a supplemental suit was 
filed in 1860 by the mortgagor, in the Court of the District 
where the estate was situate, for possession consequent upon 
redemption, charging generally the whole transaction as between 
the mortgagees, the purchaser, and subsequent alienees, to have 
been eollume and fraudulent. The defendant denied collusion 
or fraud, and pleaded in bar : fint the Act, No. I of 1845, 

(i) Se&dhm Mmir Mi Man v. OJ&edh^a Mam Mkm, 8 W. B., 

m. 

G) Mmmb Sidhee AUKhmy. Me^ah (^eadh^amm Kkm, 

10 ill I. A,, 640. See also irmuih Qhme v, Mwrmnih DuU 
0 B. X<4 Bf*, SSiO* ^ 
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s^»c. 24^ requiring tlie «?nii io bo brought within one year of iho 
Govei*nmeut &ale isecumlly^ the general law of limitation, Ben- 
Reg. III. of 1793, f^oe. 14, the suit not having been brought 
within twelve 5 ears from the time when the cause of action 
accrued. It was hold hy the Judicial Committee : — 

F/Vsf, that the decree of the Supreme Court, setting aside 
tlie foreclosure, placed the po'^session of A upon the footing of 
a mortgagee in possession, and that from that time his title and 
his possession were in privity with the mortgage-title, and no 
longer constituted such an adverse possession as could be pleaded 
in bar to the suit, under Ben, Reg. III. of 1793, see. 14. 

Secoiuly that as there had been a fraudulent sale, under Act 
No. I of iS45, by A, the mortgagee’s representative in posses- 
sion, that Act did not apply so as to defeat the mortgagor’s 
equity of redemption, and that the sale was to be considered as a 
private sale, and impressed with a tmsi on the estate which passed 
under it. It was also held that as there was a fraudulent agree- 
ment between the mortgagee’s representative in possession and 
the ptirchaser at the Government sale, both wore estopped and 
precluded as against the mortgagor, from relying upon the 
ilkgnhty of their coiitraet. It was further held that the effect 
of a foreclosux’e decree in the Supreme Court in a mortgage-suit 
between Hindoos is equivalent to a decree establishing pro- 
prietary right in the Courts in the Moffusil in a similar suit 5 
and that by the procedure of the Courts in India, the Courts are 
bound to proceed according to tho facts alleged in the plaint, 
and not to refuse to try issues of fact upon the merits, on the 
ground of the legal effect of the facts alleged in theplaint.(fe> 

The case alleged in this suit was one of fraudulent mis-^ 
dealing with the property pledged. The arrears of Govern-* 
Twent revenue were designedly incurred to bring about the sale, 
mi the plaintiff claimed a right as it were to confess and avoid 
that sale, by imposing a trust on the estate which passed under 
it She real questions in the case were whether the plaintiff 


Nmw AUy *Khmr.M<4ath 

XO M, I. A,, 
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could, in point of law, insist, notwithstanding the auction-sale 
for arrears of revenue, that as against him, the sale ought to be 
viewed as a private sale, and whether the Act (I of 1845) applied 
to the present case. The High Court and the Privy Council 
both decided that the Act was not designed to protect a fraudu- 
lent purchaser on the ground that a man ought not to be allowed 
by law to take advantage of his own wrong ; and they treated 
the case of such a purchaser as beyond the protection intended 
to be given by the Act to purchasers under an auction-sale. 
Sir James Colvile in his judgment whilst he declares a Govern- 
ment sale for arrears of revenue to give a title against all the 
world with certain statutory exceptions, engrafts on that 
general rule this saving, that a fraudulent purchase at such 
auction-salo by a mortgagee will not defeat the equity of re- 
demption, It is therefore settled law that if a mortgagee in 
possession allows the Government revenue to fall into arrear, 
with a view to the land being put up to sale and his becoming 
himself the purchaser of it, and he does in fact, so become the 
purchaser of it, such a purchase gives him no absolute title. 
One who being in possession as mortgagee or trustee, fraudulently 
obtains the proprietary right, is to be treated as still in the 
position of trustee, as regards the person defrauded. In this 
case there was a mortgage in the English form, and the mort- 
gagee remained in possession under it. Being so in possessioii 
he, for the purpose of defrauding the mortgagor, made wilful 
default^ in the payment of Government revenue, and at the sale 


* The temptation to the proprietor to bring about a sale is in some cases 
very great, “ Looking to the fact that the value of land m the permanently 
settled districts has increased very rapidly, whilst the revenue payable to 
Government has remained the same, and that a forced sale by auction is 
rarely an advantageous method of disposing of property, it may seem, at 
first sight, impossible that a sale for arrears of revenue can be anything 
but a serious disaster for the proprietor. But so far from this, it may 
happen to be one of the moat fortunate things that can happen to him* 
Inasmuch as the sale for arrears of revenue gives a title to the pmehmer 
0 lear of all or nearly all the incumbrances, the price obtained very often 
considerably e?:ceeds the value of the 2iemindar*0 interest. Nevertheless, 
afterpayment of the trifie of revenue for which the sale may have taken 
place, the surpuls sale proceeds belong to the Zemindar, subject (practi- 
cally at least) only to payment of the mortgage debts; and even this right 
the finds it sometimes difilcult to enforce. Consequently it is by 

V 
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■wMch was held in consequence, he himself purchased the pro- 
perty hendmi The Court was of opinion that such conduct 
was highly fraudulent and that the nmitgagee had committed 
a criminal offence under section 405 of the Indian Penal 
Code. (I ) In supporc of this view we may refer to other autho- 
rities. In the celebrated opinion of C. J. DeGrey in the House of 
Lords; in The Diwlm of Kingston^ $ case ( m), he says, * But if 
it was a direct and decisive sentence upon the point, and, as it 
stands, to be admitted as conclusive evidence upon the Court, 
and not to be impeached from within ; yet, like all other acts 
of the highest judicial authority, it is impeachable from without, 
although it is not permitted to show that the Court w^as mis- 
taken, it may he shown that they were misled! ^ Fraud/ his Lord- 
ship proceeds to state, ^ is an extrinsic collateral act, which 
vitiated the most solemn proceedings of Courts of Justice. Lord 
Coke saj’s, it avoids all judicial acts, Ecclesiastical or Temporal/ 
The Chief Justice then proceeds to state that fines and re- 
coveries may be avoided for covin by strangers, and gives other 
illustrations of the same principle. The case of Collins v. 
Bhatern (2 Wils 341) is an authority to show, if any were 
needed, that a Court will strip off all disguises from a case of 
fraud, and look at the transaction as it really is/* 


Whenever the land revenue is in arrear, Government is en- 


Eraudulent pur- 
ebas'er— Trustee 
for the owner in 
equity— Act X 
of i876, sec, 4, 
clause (o)— 
Claims to sot 
aside a revenue 
sale —Forfeiture 
of tenancy— Ju- 
risdiction. 


titled to sell the land and to realize its due, 
whoever is the defaulter. In a Bombay case 
the plaintiff sued to recover possession of cer- 
tain land aud prayed to set aside the sale of 
it by the Revenue Authorities for arrears of as- 
sessment, due on the land. He alleged that he 
bad let the land to the defendant, on condition of 


the latter paying the Government assessment and certain rent 
in cash and kind to the plaintiff; that the defendant having 


no mfiaUB rare for sales to tal^e place, wtere there is no other default than 
that wilfully created by the SSomindar." Mabkbv’s Leetures on In®aa 
X«W, pp. 26—27. , , _ ^ * 

(J) Ham Miusiei &aka v. MnadaHn OHu/xler 5 W, B,, 280. 

(a) 2 Bmi&'s Leading Oasoe, 760, 
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intentionly made a default in payment of the assessment, 
fraudulently caused the land to he sold by the Revenue 
Authorities and purchased it himself. The defendant traversed 
the plaintiff’s allegations and stated that ho was in posses- 
sion of the land as purchaser at the revenue-sale. The 
Subordinate Judge rejected the plaintiffs claim, holding that 
he failed to prove either the defendant’s liability to pay the 
assessment or any fraud on his part, with respect to the 
sale of the land, and that the sale could not be set aside. 
His decree was affirmed in appeal by the Assistant Judge on 
the sole ground that the sale could not be set aside. He did not 
go into the merits of the case. On appeal to the High Court, 
it was held (by Sir M. R. Westropp, 0. J,, and Mr. Justice 
F. D. Melvill) that the plaint ought not to have contained 
any prayer for setting aside the sale, but that, as it contained 
a prayer for possession, it might be road as praying (or 
at least that the plaintiff might have been permitted to amend 
it so that it might simply pray) that the defendant should, 
under the circumstances alleged by the plaintiff, be declared a 
trustee of the land for the plaintiff. It was also held, that if 
the plaintiff’s allegations were true, the plaintiff would bo en- 
titled to such a declaration, and the defendant would be dis- 
charged of his sub-tenancy in consequence of his conduct — " wil- 
ful or negligent omission to pay the revenue” — which worked a 
forfeiture of any right to be continued as tenant, (n) In such a 
state of facts, the defendant is in conscience bound to hold the 
purchased land in trust for the plaintiff, and on demand to make 
it over to the possession of the latter. 

In a case where the plaintiffs were purdanashin ladies and 
one of their several co-sharers fraudulently allowed the Govern- 
ment revenue of the plaintiffs portion of the estate to fall into 
arrears, and led the other co-sharers who were ready to make the 
payment on their (the plaintiffs,} behalf to suppose he was going 
to save the estat e from sale, and thus fraudulently contrived to 

SeiMtim Tmdfb v. Mmlhamtv Mraym, I. L, B., S Bom. 
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bring the estate to sale for arrears of revenue under Act XI of 
1859, and purchased it in the hen&mi of his son after making 
false icpieseutations to those present at the sale as to the con- 
dition oi the estate, it was held by the Calcutta High Court, 
that another co-sharer aggrieved by the sale could maintain a 
suit to have the property re-conveyed though the period hmited 
by sec. 33 of Act XI of 1859 and by article 14 of the second 
schedule to Act IX of 1871, for a suit to set aside the sale, had 
expired. The learned Judges (Birch and Mitter, J. J) who deli- 
vered their judgments in this case treated it as a case for relief 
on the ground of fraud inasmuch as the plaintiffs sought to be 
relieved from the effect of the fraud of the defendant by reason 
whereof they had been deprived of their property, and they 
asked to be placed statu quo, i e, in the position in which they 
were before the auction-sale took place, (o) 

In 1775 a rent-free sanad was granted to M for having put 

frcTja-'to? and elephants, the consideration in future 

Bemee’ Tcnmra being to cultivate and keep up a body of men, 

— Eesamption. , . , . 

Power of Zam- take Care of tho ryots. M died, and a fresh 
&ov«nm^nt was iu 1786 granted to K and E, they 

Sale, Effect of, feeing thought tobe his heirs; but in 1807, M’s 
mwaion m other true heirs having ostablished their title, Govern- 
deacoT ment gave thorn a fresh sanad in lieu of the one 

to K and R, reciting the circumstances ; both these sanads were 
to cultivate, keep up a body of men, keep off elephants, and 
attend to the safety of the ryots, ffeld, that this was not a 
service-tenure that could be resumed. 

The zamindari in which these lands wero situated was 
settled in 1802, and was in 1850 sold for arreaas of Government 
revenue ; the appellant claimed to set aside the sanad of 1807, on 
the ground that Government had no light to give such a sanad, 
but he contended that, if it had, it could be set aside by a pur- 
chaser at a Government sale. Meld!, that the sanad was not a 
new grant, but a confirmation of the one made before the 
T WwmpVl Settlement, and that Government was oompeteat to 

(<0 Sat f JfmeiK^ar, I> A B., 3 Oalo„ p, 800, 
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give such confirmation. The Judicial Committee ohseired • — 
“Had this been a giant reserving to the Zamindar a small 
money-rent as well as the services, if indeed the latter are 
reserved to the Zamindar, their Lordships would have had no 
doubt upon the case But it seems to them that the unex- 
plained anomaly of making mil-lands rent-fice in the hands 
of the Jighirdais, does not affect the construction of the sanad, 
or the rights of the parties. It emphatically lay upon tho 
appellant (puichascr at the sale for airears of Government 
revenue), who is seeking to dispossess or to rackient, res- 
pondents, who by themselves, or their ancestois, have bi ought 
these lands into cultivation and enjoyed them for so long a 
period ; who must have been permitted by former Zamindars to 
continue undisturbed in such enj'oyment long after the incursion 
of wild elephants had become a matter of tradition, to mahe ovt 
a clear title to resumption. In their Lordship’s opinion he has 
failed to do so; and therefore, though they distent from the 
particular grounds on which the High Court has dismissed the 
suit, they think its dismissal was light and ought to be 
afiSrmed.” (p) 

An estate having been sold for arrears of revenue under 
Eegnlation XI of 1822 , it was purchased by Government, and 
the Government, as landlord, raised the rents throughout the 
property. Held, that the revenue-sale cancelled all formar 
arrangements entered into intermediately hy the former pro- 
prietors, and that the fresh settlement made by Government 
with the present proprietors will not restore former arrange- 
ments and rates because they happen to be the heirs of tha 
former proprietors, (g) 

An auction-purchaser at a sale for arrears of revenue is to 
be bound not by what is represented to him hy private parties 
e. ff., the Sheristadar and other officers, but by the conditions of 
sale published hy notification in the Official gasette, (f) 

(p) Alwnder Shn Mthm v. Mir ^ 

(f J Frm60 ^ iS'mljpamt 17 W, B., 
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A shareholder voluntarily coming forward and paying 
an arroar of revenue due by a defaulting co shareholder, who 
has a separate account, before the share of such defaulter has 
been put up for sale under sec 13, Act XI of 1859, can;* 
not claim to be re-iuiburaed by such defaulter, nor is the defaulter 
under any legal obligation to repay the amount advanced, (s) 
The object of the Sale Law is to give a title to the pur- 
chaser which shall not be open to challenge by any body, (t) 

The title of an auction-purchaser accrues not from the date 
of sale, but from the date on which the sale was confirmed, and 
a certificate granted. (») 

Proclamation under sec. 29, Act XI of 1859 is an act of de- 
livery of possession, from which an auction-purchaser may date 
his cause of action, (r) 

But a sale under Act XI of 1859 may not be set aside 
on the ground of irregularity in the issue of notices, unless 
such irregularity is shown to have caused loss or damage to the 
defaulter, (w) 

A suit to set aside a sale on the ground that no arrear 
of revenue was due, may be brought in the Civil Court without 
previous appeal to the Commissioner, (j * ) 

The Limitation Act prescribes one year as the time for 
bringing a suit to set aside a sale for arrears of Government 
revenue or for any demand recoverable as such arrears, (y) 

But this limitation will not apply where the sale has been 
brought about by fraud, (s) 

Where the original owner in the case of the sale of his 
estate for arrears of revenue, where no such arrears exist, sues 
to recover possession and obtains a decree, the decree is sufficient 

(0 XiAtm €hmdf*r Ghost v, MMtim Molun Mossooniar^ 7 W*. B., 365, 
it) Wmmesk Gkunder Vhatterjee t* ColUetor of 
8 W , B# 438, 

Mejmt Stng % Motkoof JSath JhK W. B., Sp, 278, 

(©) Mozufer v. AMm Guhha% 6 Cal L, B., 838. 

Mussummut LvhU Xwfr ColUctor of 19 W. B., 283. 

8 5 Chttm May t, O&llmtOT (f X8 BM* 

> JjMXT of mr, Sohed. II, No. 12. 

Sen V. Mam &iimder 1,1*. A, 3 
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for the purposes of sec. 34, Act XI of 1859, ■without a special 
declaration that the sale is annulled ; and the order for refund 
of the purchase-money must be made in the execution of the 
decree, (a) 

The purchaser of an avsat taluk cannot eject the holders 
of Jtoirla and neem howla tenures existing before any settlement 
uas made of the Mahal as an au$at Uduh, so long as they pay 
theii'jaunna according to the settlement (i) 

A purchaser at a sale for arrcare of Goveinment revenue, 
•with a paramount title under sec. 87, Act XI of 1859, acquires 
the estate free fiom any incumbiance which accrued thereupon 
from the laches of former proprietors, in the same way as he 
would have acquired it free from any encumbiauee created by 
sale, lease or mortgage. In the absence of any proof to the 
contrary, such purchaser must be assumed to be the owner, (o) 
The Civil Court decreed partition (batwara of an estate) 
SaIp by CoUee- 'upoa a Suit brought by some of the co-sharers 
miii ”t^c(jlnnr ^of estate, and ordered the plaintiffs to pay 

Act XI of 1859. the costs of the partition. The Collector, ho'w- 
ever, called upon the defendants, the other co-shares, to pay a 
portion of the fees of the Amin who effected the partition, 
namely, in proportion to the shares allotted to them by the 
decree, and in default of payment of the whole of such portion, 
he sold the defendants’ shares in the estate. It was held that 
the sale by the Collector was ultra vires, and therefore o5 iniiio 
null and void, and that a suit was maintainable in a Civil Court 
to set aside the sale and for recovery of the property, (d) “The 

jurisdiction of the Collector to hold a sale under Act XI of 
1859, is essentially dependent upon the existence of a legally 

safficient arrear, and it appears to me unreasonable to suppose 
that the Legislature has taken away from parties their remedy 
in a case in which no arrear was due, when a mere informality 

(ip) Lall Gkm v. WiamOf Somim 13 R*. 

{&) kmU Mmimr v. Mind dhmder 7 W. B.. ^0, 

(<?) Tkahm^r Dm Boy CJmpdhmy v* TTohon Kimm Crhaoe, 16 W. It., 562. * 
(i) Daijmth Mu, y, Zah Sdal PfMif 3 1 B, C., 
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in conducting the sale might be sufficient to vitiate it” (e) Mr. 
Justice Jackson in delivering his judgment s^aid: — "Whore the 
competency of a Court or an authouty invested with a limited 
jurisdiction to do a particular act depends upon a condition 
precedent, and that condition is not shown to exist, the act done 
in the absence of such condition will, I think, be wholly void, 
and an action will lie to set it aside, as in the case of an adjudi- 
cation of bankuiptcy where the party adjudged a bankiupt is 
not a trader, or there is no debt due to a petitioning creditor. 
I take it, therefore, that if the plaintiff can show that the act 
is irrelevant, Ms suit to set aside the sale will be quite main- 
tainable. 

“In this case it is quite clear that the plaintiffs were under 
no liability to pay in the expences of a proceeding which was 
not for their benefit, and that the sale, under such circum- 
stances, of their estate as for an arrear of Government revenue, 
was an act done wholly without authority ; that the sale con- 
veyed no title, and that the plaintiff’s are, consequently, entitled 
to recover possession by a suit in the Civil Court.” (/) 

Where, therefore, there has been a sale under Act XI of 
1859, for arrears of revenue, but it is found that no revenue is 
actually due to Government, the sale must be set aside as not 
coming within the proiibions of the Act. “ It seems to mo,” 
observed Mr. Justice Hobhouse ; “ that it is a condition precedent 
to the assumption and exercise of any power or authority by 
the Collector under Act XI of 1859, that there should be an 
arrear of revenue due before he can institute proceedings under 
the Act.” (p) 

One of the co-sharers in an estate which had been sold 
Purchase b y under Act XI of 1859 sued to recover her share 
to™lec.^’^36”S certified purchaser (M) himself one of the 

Act XI of X8B9. original owners. Her case was that she pro- 
vided a portion of the purchase-money, but that her name was 

« jpf-' IWABKA Kath Mms.B J.. 2 B. L. B., (P. B. B.), 8. 

t/3 ^ JlAOKSON J., 2 B. h. a,, P. B. B. 18 & 20. 

Aitofea T, Tht Mtmtar a B. D, B,, Ap. 144, 
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not registered on account of M’s having no written authority to 
act on her behalf. M, however, executed an ekr&rndnifeh in 
which he admitted receipt of the purchase-money of the plain- 
titi’’is two annas share and covenanted to give her possession. Defen- 
dant denied having lecehed any contribution or consideraiioa- 
inoaey from the plaintitf, though admitting execution of the 
ekiiiuAindh Held, (il that there is nothing in Act X[ of 1859 
which makes it illegal for a former proprietor or co-sharer to bo 
a purchaser of his estate at a sale for urroars duo on that estate ; 
(li) Uui no separate title was given to plaintiff by the ekidi ■ 
ndindli, and tliat the suit was substantially one to oust a ceiti- 
fied purchaser on the ground that pa it of the purchase was 
made on helulf of another person, and the plaintiff was, thcie- 
fore but red by sec. 36* of the Sale Law , and (Ui) that even if 
the ekrdr fully and unequivocally admitted payment of the 
consideration-money, that would not be conclusive evidence of 
payment as against the defendant and pi oof would have to bo 
given, [h) 

A certified purchaser at a sale for arrears of Grovornmenl 
revenue, suing to reco\er possession of which he has been ousted, 
is not debarred from the benefit of sec. 36, Act XI of 1859, and 
from pleading that the defendants were not entitled to sue him 
as being merely a beMmidar. But he may be so debarred if he 
has acknowledged that the property in truth was not his, that 
his holding was merely that of a tiustee and that the property 
belonged to Ihcae from whom the defendants w'ere purehusiug — 
admissions whereby he induced the defendants to purchase, (i) 


(/i) MmMWMt Ntj/mm, v. Mtizvfiur Wahid, 11 W. S, 266. 

a Judub Sam Deb v. Sam Lw im Mndve A 5 W. E. 66. See also 
m S%nff V. J’okhmatii Suigh, 6 B. L E , 648 — 49. 

• SEC 36 OF ACT XI OF 1859 

XXXV'I. Any suit brought to ovsi certified p«re&aeer as 
Suit too^t to aforesaid on the ground that the purchase was made 
ttao^ behalf of another person not the certified pur 
^ behalf partly of himself and partly of 
‘ another person, though by agreement the name of 
e e«»rtified purchaser was used, shall be dittuisised with costs, 

w 
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In this case the plainliflf was not only the certified pnrcliaser, but 
held rent receipts from tenants and had actually obtained posses- 
sion under his purchase before he was ousted. 

In a suit to lecover possession by the ostensible pui-chaser 
of an estate sold for arrears of revenue under Act I of ld45, 
^\herc it was found that the plaintiff had stood by e\er since lus 
purchase and had for 11 years allowed the defendants to remain 
in possession and enjoy the usufruct as proprietors : il was held 
that the defendants had a good defence against the plaintiff and 
that the burden of proof was rightly thrown on the plaintiff. (J) 
Under sec. 63, Act XI of 1859 a bendmi purchaser on 
behalf of the old proprietor is not entitled to get rid of tiie en- 
cumbrances created, suffered, or allowed to remain, by the old 
proprietors before the sale. (A) 

Section 86 of Act XI of 1859 appears not to apply to the 
case of property purchased bendmi at a sale for arrears of 
revenue and remaining for more than 12 years from the date of 
sale in the adverse and undisturbed possession of the beneficial 
proprietor. Such possession is not only sufiScient to extinguish the 
title of the nominal purchaser, but creates a title in the former 
capable of devolving upon his legal heirs and representatives. {1) 
A be7id»n purchase at a sale for arrears ef Revenue is un- 
lawful, and a bejtdmi purchaser under Regnlation XL of 1822 
was equally with one under Regulation VII. of 1799 
malu7n pmhibitmn, and on such a transaction the bendmi pur- 
chaser acquired no inter'est in the land which a Court of law 
would enforce or recognize against the ostensible purchaser, (m) 
A purchase by a managing member of a joint Hindu 
Bendmi P n r - family in his own name, but on behalf of the joint 
Eevonuo sale family at a revenue sale hold under Act I of 
fl U 1845, is not affected by the 21st* section of the 
family. notwithstanding anything contained 

! ij ShaM Johur Alt v Brindabun Ohmd&tn 14 W B. 10* 
h\ Ahm Mufiji v. A^had AU^ 16 W E 138* 
i)^0m0eMmmh 11 W*E 382; 14 W B*, 10 

m\Ju4oo Chmiftery r, Surnmgmt Aekni^ ^ 

* Goiiftipottamg ta m 36, Act XI of 1853 
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iheroin, tlio inomboiN of iLo joint family can sue to onfoicc iif:»;lus 
acijuired by them untlu feiich a purchase, as agains^ the ihana^- 
jiig inomber, though ho h the sole certified purchaser (n) Tli(‘ir 
Lordships of the JacHcial Ooiuniiitee entirely com urred with 
the opinion of the Calcutta High Court as expH^'^ed hy Mr. 
Justice Noiman : The case of a purchase at a sale for aiioais 
of Goveinment le^Giiue made by the manager of a joint Hindu 
family in his oven name, on behalf of the joint family, does not 
appear to be expressly provided for by sec. 21, Act I of 1845, 
and it would only be a f )rced construction that such a case 
could be brought within the terms of that section. Tiio section 
is apenaZ one, and should, wo think be constiued strictly. The 
suit is not brought to oust the purchaser, but to establish the 
rights of his co-sharers as joint owners with him. The language 
of sec. 21, Act XI of 1845, is different from that of sec. 36, 
Act XI of 1859. Woids are introduced in the latter enactment 
whicli may probably include the case of a purchase by the 
managing member of a joint family in his own name.^’ (o) 

A in exchange for his lakhiraj land obtained iu 1791 from 
his Zamindar 441 beegahs of m&l land, which the Zamindar 
thereupon created rent-free. The Zamindar fell into arrears, 
and the zamindari was sold. Subsequently three persons, who 
had become o^yne^s of the zamindari, applied to the Collector, 
under Section 11, Act XI of 1859, and the Collector opened 
separate accounts with each of them for the revenue of their 
respective shares. The revenue due from one of them fell into 
arrears, and his share which induded the 441 beegahs was sold 
under Section 13, and purchased by the plaintiff, who now sued 
the descendants of A. to recover possession. 

Held that a sale of a share of a zamindari, under Section 13, 
Act XI of 1859, does not convey to the purchaser the share 
free from all encumbrances created by the former Zamindar, but 
he acquires the share, as laid down in Section 54, subject to all 
encumbrances. 

(a) !Rm(im v. FMmrain Simh^ L. B , 1 1 A., 04S1 

{ 0 } Ibtd^ 5 B, Zi. E , 548'i--49 See ante^ note («) 
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ffeld also that under sec. 3, Regnlalion II of 1805, posses- 
«ii <n of land for a peiiod upwaids of 60 years >.ince tho glassing 
of Regnlition XIX of 1793, \’iithnui- paMuent of rent, bars the 
remedy of the Zaniindar to dispossess the holder or to resume 
the land as mil.* (jo) 

Where certain homhi'f and neem-Iwunih tenures were never 
set aside by the revenue settlement or Revenue Commissioner’s 
oiders, from the time they were recorded as exi«ting rightful 
hereditary tenures of those classes at the first settlement, it wa® 
held that the puichaser of the ousaf taluk can not eject the 
holders of those tenures under sec. 52, Act XI of 1859 so long 
as they pay their jumma according to the settlement jumma- 
bundee. Mr, Justice Bayley observed : “ Tt is not by any 
means incompalible with the rights of Government as a pro- 
pridor, that howalas and imni-homlas duly constituted original- 
ly and since existing should be maintained. If they are found 
valid holdings they are always upheld by Settlement Officers at 
their old jumma, whether in Government mehals or not, and the 
power to eject does not exist as long as they pay their jnmmas 
recoided in the settlement jummabundce.” (q) 


(p) Katinaik K<'m >ir v Btfakobehan Ckomihry, 3 B L B , A. 0. , 446. 
(jf) Baroda Kmita Lahi v, G thiad Ohuiider Qoukn, 7 W. E. 60. 

* Mal— S ent-paymg. 

t Howau— A description of tenure in Eastern Bengal. An 
intermediate hddwg of a part of an estate or of a farm under a 
Ztuaindar or Talukdar, to whom a stipulated portion of the rents 
colleoted from the ryots is paid. Feem-hoi/oala—» division of the 
above. S^ohmala—t. division of nfem-Aomlcf, 

F. J!.— Revenue sales in I(Ower Bengal have been regulated from 
time to time hjr iiie following enactments!— Reg, XLIV of 1793 ; 
Reg niof 1794; Reg. Vof 1796; Reg. VII of 1799; Reg. 1 of 
1801; Reg. V of 1812; Reg. XI of 1822; lot XII of 1841; 
Aet I of 1845 ; and Act XI of 1859. 
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Section 2- -(A) Sales for Arrears of Bent 

By virtue of a sale of an under-tenure or an ordinary 
lease-hold interest under section 59 of Act VIII of 1869 (B. 0.)j 
the purchaser acquires it under secs. 59, 60 and 66 free of all en- 
cumbrances which may have accrued thereon by any act of any 
holder of the said under-tenure, his representatives or assignees, 
unless the right of making such incumbrances shall have been 
expressly vested in the holder, (r) 

A ryot’s tenure having been sold for anrears of rent under 
Act X of 1859, the purchaser is entitled to be put in khds 
possession of the entire tenure as it originally stood, notwith- 
standing that the sons of the ryot have been occupying huts on 
the land for more than 20 years. The circumstance that the 
purchaser happens to be the superior landlord does not diminish 
his right, (a) 

A tenant cannot by merely alienating his tenure deprive 

Salefor Anears the Zamindar of the right which he would other- 
of rentn-Trans- , f. 

fer ot Tenure— wise have to sell it m execution oi a decree tor 

an ears of rent. A Zamindar can sell the tenure 
in the hands of the transferree, not being one of the judgment- 
debtors, if he does so with reasonable promptness : provided he 
has not done any thing to recognize the transfer. 

"Where a Zamindar makes a transferee a party to a suit for 
rent and accepts a decree against him jointly with other persons, 
he must be held to have recognized the transferee as a tenant, 
although the latter’s name may not have been entered as such 
in the Zamindar’s books, (t) 

tJnder-tenures sold for arrears of rent under sec. 105, Act 
X of 1859, other than tenures upon which the right of selling 

I f) Dohr Chitnd Sa^otf t, Za/h Ohaibml Ohmdt Ia E « 6 In A., 47. 

«) T^oUma r Brqjolal Shammtf 8 W. B , 478 
Q Mm Kiskm Ohmdlry % KH^no Maim Ikhm^ 28 

m 
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for arrears of roni lias boon specially rosorvcd by stipulation in 
ilie onoagoauniis — [)oifcali and kalmliat — interchanged on the 
iiealion of the tomiiea, do not pass free from encumbrances, (w) 

Co-shaiers in iiiimovablo property in tins country .do 
not oocii})/ the ^ame fiduciary pohifcion towards each other as 
parinors under English law. (r) 

Of throe joint owners of a dat*painij two held each a four- 
Bnio for aui uh auiias share, and the third an eight annas share. 
rL4by‘deLuU. having been made by all three in the 

iiig co-'.h JUT. payment of the rent, the patniddr brought a suit 
and obtained a decree for the arrears. In execution of this 
decree, pi oclamation was made that the darpatni would be sold 
on the 5th of October 1877. Up to the commencement of the 
sale, the four-aiuias share-holders were unable to pay their 
proportionate amount of the decree. The eight-annas share- 
holder declined pacing his share, and, when the sale took place, 
he became the purchaser of the darpabiL In a suit brought by 
the four-annas shareholders to recover Iheir shares from the 
purchaser, it was hold upon special appeal to the Calcutta High 
Court that the Side having taken place as much through the 
defiiult of the plaintiffs as through the default of the defendant, 
the former had no equity against the latter ; and that therefore 
the suit should bo dismissed. In pari ddicfo potior e^t conditio 
defendentis, (?r) 

Where the sale of a tenure for arrears of rent was brought 
Coliu'^ioa, about by collusion between the party in whose 
name it stood and the purchaser, with a view to get rid of a co- 
sharer who had neglected to have his share transferred to hia 
name : it was hold, that the transaction was a private sale, and not 
really an auoiiou-saie for the purpose of realizing the zamindaris 
r^nt ; and that, on payment of his share of the rent, the co- 
sharer was entitled to have his share re-conveyed to him. (a?) 
B being found/ ^ observed Hr. Justice Markby, '^that there was 


to V. -Alt, (F B.) B. B E * Sup. YqI , €40. 

M Me. Juitrxos Fiiswa in Mam Muk$nc$ v. JDeimkr 
VkmfrnUMU im., u. 

(jr) 


V. JKa% KMttr Mml 
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collasion between the purchaser and the person who conducted the 
sale, the case falls within the principle of the decision of the Privy 
Council in the case of Nazir Ali Khan^ 5 W* R., P. 0., 81, 
The gist of that decision appears to be that^ as the sale was 
not really a public one for the purposes of realizing revenue, 
but only a device to give to what was really a private transac- 
tion the incidents of a public sale, it ought to be treated a 
private sale only- So it seems to me hero that there was not 
really an auction-sale for the purpose^ of realizing the Zamin- 
daris rent, but only a private transaction between the appellant 
and the Zamindaris agent carried on under the appearance of 
an auction-sale. And I think the decision of the Privy Council 
warrants us in holding that whatever may be the forms gone 
through, no one will he allowed by means of a fictitious auction 
sale to cause a loss to another, and a benefit to himself, 

“ Upon these grounds, therefore, I think the judgment of 
the Courts below is right and ought to he affirmed ; but, as 
pointed out in the case of SMbo Soonduree Dome v. Pauch^ 
cowree Chandra (14 W. E., 159), I think the proper course is 
to direct the appellant to reconvey to the respondent Ms share in 
the property/' 

An auction-purchaser is no exception to the rale by which 
every landlord is bound to ascertain the nature, extent and con- 
ditions of his ryot’s holding before he serves him with a notice 
of enhancement, {y) 

Where an isimarari sub-tenure had been granted prior to 

Sale of snb- 1798, but no power was reserved to the grantor 
teuure Jor ax- ^ 

Maw oJ rent, in tho sanads to sell the tenure free from enoum- 


brances in case of default in payment of rent, it was held by 
the Priry Council that in a sale for arrears of rent under Beg, 
VIII of 1831,* the purchaser did not take free from enenm- 
braaoes created by the grantee, («) In this case after the plaiutaff 
(mortgagee) had upon foreclosure of mortgage become absolute 


Owner of certain taluks and obtained a decree for possession and 

(p) iMlkt Siaffh V. M/ Bibet Smootiim, 8 W fe , 271 
W Forbes v. Luhhmes Put Siftgh, 10 B, L. K , (P t' ,) 139. 

‘ *S6peal«dbyAotXof 185| 
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been put iu symbolical possc'^sion by the Zilla Court, the Zamin 
dar brought a summary suit for rent in the Collector’s Court 
against the heirs of the moitgagor, who allowed judgment to 
to go by default, and an ca? parte decree was made against them. 
In execution of that decree the taluks were sold to the Zamin- 
darS muktiar at a grossly inadequate pi ice. Both the Zvmin- 
dar and his muktiar had the fullest notice of the appellant's 
( mortgagee’s ) title and of his efforts to obtain possession 
before the deciee for sale. The Piivy Council said; — ''^It 
requires very plain positive law to support such a sale 
against the real owner under a decree thus obtained. No 
authority was shown to satisfy their Lordships that, by any law 
or usage, Zamindars had the power to sell tenures of this kind 
for arrears of lent, as a right inherent in or incident to the 
tenure, or that buch power rightfully exists, unless by special 
stipulation, independently of the Begiilations. Their Lord- 
ships do not desire by this judgment to weaken any powers that 
Zamindai’s may, by law, posbe^^b to enforce payment of rent. 
The only question their Lordships are called upon to decide 
is as to the validity of this sale, and they have come to the 
conclusion, that under the Regulations in force at the time, and 
undor the circumstances of this case, the sale was invalid,’^ In 
awarding mesne profits to the appellant (owner by foreclosure) 
against the purchaser, the Judicial Committee observed ; — Con- 
sidering that the Zamiudar proceeded to obtain a sale of the 
tenure, notwithstanding he bad notice of the appellant’s title, and 
of the order made by the Zillah Court for giving him possessson, 
and that such sale has been the means of keeping the appellant 
out of possession, and the cause of this suit, and that he has 
persistently disputed the title of the ajipcllant, their Lordships 
are of opinion that the decree for mesne profits should bougninst 
tlie heiis of the Zamindar, as well as against the purchaser 
(miakfciar), but that execution should not be had against such 
Mrs in lespeot of them until after failure to obtain satisfaction 
from the puroliaser.’’ {a) 


(4 l? W.B.atp 2M 
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la a suit to annul the sale of an under-tenure in execution 
of a decree, under Act X of 1859, which was subsequently set 
aside on the allegation that it had been obtained collusivoly and 
by fraud, it was found that neither the decree-holder nor the 
purchaser was guilty of any fraud. that the mere cir- 

ouuistanoe of the decree under which the sale had taken place 
haying itself been set aside, did not invalidate the sale, the 
plaintiff having failed to show that the purchaser was a party 
to the fraud which led to the decree and sale. (5) 

A purchased a share of B^s taluk at an auction-sale, in 
execution of an eai-'parte decree obtained against B, under 
gee. 105 of Act X of 1859. B obtained leave under sec. 58 
of Act X of 1859 to revive the suit, and succeeded in getting it 
dismissed. He now sued to set aside the sale to A. It was 
held, that the sale to A was binding against B, notwithstand- 
ing that the decree in execution of which it had taken place 
had been set aside in review, provided the sale was lon&fde, {c) 
All under-tenures which are transferable by sale, are hy- 
pothecated to the landlord for the rent ; and the tenant cannot, 
by disposing of the tenure to a third party, deprive the landlord 
of his lien upon it. Thus, where the plaintiff had purchased, 
under a Civil Court decree, the rights and interests of a tenant 
in a certain under-tenure, and this under-tenure was afterwards 
brought to sale for arrears of rent by the Zamindar, it was held 
that the purchaser under the Act X sale, and not the plaintiff, 
was entitled to possession, {d) It must now be taken as an es- 
tablished principle of law, that no sales for arrears of rent 
have ipBo fu^o the effect of cancelling the tenures created by 
defaulting owners, but merely to give the purchaser the power 
to do so if he thinks proper. { 0 ) 

(5) Jugal Kkhm' v. AMaya G I B. L. B., A. C. 84. 

Xo) Jm Ah V Jan AH Okcwdhrg^ 1 B. b B. A. C , 56. 

(c?) Khmharee Mai v. Moghoohur Mai, 2 W. B., 181 ; Gopaut Mmdnl 
% ^hhudra Boutoh^f 5 W. B,, 206 ; Mwmmut Bajuromi^sa v Bairn 
BhpiJne, B W.B , 384 j see also Eam*eehm Ohowdhm v. FmrghU Mmdie, 
4 W B.,(Aot X), 80; Golam Okmmr r, MuddiOr Ohmd Adheelsaree, 
10 W. R., 1 1 Sham Ohmd Kaondoo v. Brogmath Bml^ %l W. B., 94. 

(s) Mmiu v^ Eamdhan Gangulif 3 B. L B , A. 0 , 431 ; 

1^8 Wf B. 8 ^ 5 immr Okmdra v. Bt^iu Ohmdta Olmhm* 

3 ».* App., 97 j n W. d>% 
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Section 2.—{B) Patni Sales ia Bengal. 

A '^^patai-taluk’* pimd facie conveys an hereditaiy and 
transferable interest in laud. (/) In Tarachand Biswas v. Ram 
Gobind Chowdhry (ff) it was contended that a patni lease, 
though it is in form a lease, is in fact and in substance a com- 
plete transfer of all the lessor's rights in the land subject to a 
perpetual quit or ground-rent. Mr, Justice Jackson in delivering 
the judgment of the Court in the case made the following ob- 
servations : — It seems to us thatpatnis, darpatnis and sepatnis, 
although they may not be in strict analogy with leases in 
England, lie somewhere between out-and-out sales and leases, 
and that at all events they conhiin in themselves sufficient of 
the nature of a lease to incline us to give the grantee or taker, 
in cases where it is otherwise equitable, that protection which 
a lessor in England is understood to guarantee his lessee for 
possession of the land. In the first section or preamble of Reg, 
VIII of 1819, patnis and the subordinate darpatnis and sepatnis 
are throughout spoken of as tenures and under-tenures, and the 
instruments granting them are called leases. 

The fact, that a consideration is commonly paid, does not 
seem to us to make the transaction as one of pure sale, because 
it arises from this generally that the grantors are persons in 
need of money* Their needs vary with circumstances and 
according as their need for money is greater or smaller, the 
cousideratiou is in proportion larger or smaller, e^nd the rent 
reserved is accordingly smaller or greater,’' 

A sale under the 11th section of Beng* Reg* VIII of 1819,*' 
said the Privy Ooundl in Watson Collector of BajshyeQi) 
gives to the purchaser— assuming, of course, that the sale has 
been regularly conducted— what we may call a Parliamentary 
title.** The Regulation declares that the tenure shall be sold 

I 

T. A 0.491. 
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free of all encumbrances that may have accrued upon it by- 
act of the defaulting proprietor, his representatives or assignees^ 
unlesfe the right of making such encumbrances shall have been 
expressly vested in the holder, by stipulation to that effect in 
the written engagements, under which the said taluk may have 
been held. An auction-purchaser under Act VIII of 1865 (B.C.) 
cannot, without notice, cancel a pre-existing under-tenure. (?) 

Where, in a suit to set aside a patni sale under Reg. VIII 
of 1819, it was proved that the notice of sale 
-was first stuck up in the cutchery of the ij&i4d^r 


Beg. VIII of 
1819 ss 8&14. 

0 ^^^^ ^Service (the mah^l having been let out in ij^i^ by the 
of notice, patnidar), and on the refusal of the i 


s 


goniasta to give a receipt of service, it was taken down, and 
subsequently personally served on the defaulting patnidar at 
his house, which was at some distance from the patni mah&I, 
held, that the object of the provisions in Reg. VIII of 1819 as 
to the service of notice of sale is not only to give notice of sale 
to the defaulter, but also to under-tenants, and to advertise the 
sale on the spot for the information of intending purchasers ; 
but though those provisions had not been strictly complied with, 
yet as the plaintiff (the patnidar) did not allege that in con- 
sequence of the defective publication there was not a sufficient 
gathering of intending purchasers, nor that the under-tenants 
were ignorant of the sale, and were prejudiced by such ignorance, 
nor that the mahll was sold below its value, it was held, that the 
defect did not amount to a sufficient plea” under soo* 14 for 
setting aside the sale» (j) 

The statutory sale of an under-tenure under Beg. VIII of 
S al e 1819 cannot be set aside, because one of the 
8— witnesses to the notice (which was in fact served) 
Sttb! out not to be substantial The High 

stotnO,’* Oourf s construction of the word substantial” 

in sec* 8 of the above Regulation, as meaning a wealthy man 
from whom damages could be recovered by the patnidar in 

W Ohmder JBm v. AUmooddem^ 11 W. R., 160. 

ij) Mi V. JE[<mah, I Ir, B** 1 Cal S59. See 

(a MiUer v. Jfaorary M^hm Ghw, I. h. R., 1 Cal, I7& 
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tbs event of the atteiUtion being false, was held by the Piivy 
Council to be too limited a view ; wealth being only one 
element in the position and status of the witness. If he lived 
in the neighbouihood and was a respectable man and of 
good chaiacter, theii Lordships saw no reason why the 
judge might not propeily come to the conclusion that he was a 
substantial person. (1) 

An estate was sold under cl. 2 of s. 8, Reg. VIII of 1819, 
Patm estate— for an ears of rent due by a patnidar to the 
a*^!^Votr^oi Zamindar. Piior to the date of sale, the amount 
^ear^of^xent ^ue was paid by the patnidar to an accountant 
18&, i. & ol 2 — in the Collector’s Office, as in satisfaction of the 
m^^'^'ooUectof a arrears, but no notice was given to the Zamindar 
Treasniy. or Collector. A suit was afterwards brought to 

set aside the sale, on the ground that, in consequence of such 
payment, there was no arrear due at the time of sale. It was 
held, per Norman and Macpherson, J.J., that the suit could not 
be maintained. Per Mitier, J. If the custom of the Ool- 
leetorate was, as alleged by the plaintiff, for payments in satis- 
faction so to be made to the Collector’s Accountant, the sale 
ought to bo set aside. (1) As a rule, patuidais are bound to deal 
directly with tlieir Zamindais. 

A tiansfer of his tenure by a patnidar is not binding on 
the Zamindtir, unless made strictly in accordance with the pro- 
visions of Bengal Regulation VIII of 1819. (m) 

Fifteen years receipt of rent by the purchaser of a patni 
taluk sold for arrears of rent under Regirlation VIII of 1819, 
has been held to be a waiver on his part of his right to evict the 
tenant under clause 2 sec. 11 of that Regulation, (n) The Court 
followed tiro principle laid down by the Privy Council in the 
case of Rmee Sumomoyee v. Maharaja Satteeih Chuniesr May, 


(i) Man Sahul Boss v. Monmohini Dome, S3 W B , 113 See jporf, 182 
0} Mmhm Muhm hlaha v. Mmeh Ajtahuddm Mahm^ § B. £ B, 
1!3A 

<»> T. The Gbfkeiler EMtiye, IBM, LA J60; 8,0.8 

30. h B., P. C., m, PMdit’a P C J VoL II, boo Caiiiatt 145 

(»^ May Okmihuf v. Miner, 6 W, 64. 8e« 
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An auction-sale, under Ben. Reg. VIII of 1819, of the 
rights of patnidars m a patni-taluk, by the ^amiudar foi the 
arrears of rent, was set aside by the Zillah Court for informality 
in the notices under that Regulation, and the patnidars 'who 
had been dispossessed, restored, with mesne profits to bo paid 
by the purchaser, duiuig the time they were out of possession. 
The Zamindar then bi ought a suit against the patnidais under 
Act No. X of 1859, to I'ecover the airears of lent which had 
accrued before and during the time they were out of possession. 
The High Court decided that the suit, not being brought withiu 
three years from the time the rent fiist became due, w’-as baned 
by sec. 32 of Act No. X of 1859. Such finding reversed 
on appeal ; the Judicial Committee holding, that the cause of 
action accrued at the date of the decree reversing the auction- 
sale, and that the suit having been brought within three years 
fiom the date of that decree, the time had not by Act No, XIV 
of 1859, run out. (<?) 

A registered dar-patnidar is liable for the rent to the paini- 
dar, though the foimei has sold Ms tenure to another person not 
ackowledged by the latter* A payment made by the vendee of 
the dar-patnidar (who has not obtained registration) to save the 
patni fiom sale, is a voluntary payment, and the registered 
dai-patnidar cannot claim to deduct the amount fiom the rent 
due by him to the patnidar. (p) 

Under the description patni-taluk^’ and darpatni 
taluk,’' it must he prmd facie intended that the tenure called a 
patni tenure was tenuie transferable by sale, and upon the 
creation of which it was stipulated by tbe terms of the engage- 
ments interchanged that in case of an an ear occurring, the 
estate might be brought to sale free ft om incumbrances. Ac- 
cording to the effect of Act X of 1869, s. 105, Reg. VIII of 
1819, ss* 8 and 11, and probably also of Reg. t of 1820, the 
effect of #ie sale of such a taluk for arrears of rent is to des- 



Mm Buma Mam v* Bhomhm Mohfm 
A, 244 5 2 B L B R C 10 j Pandit'S P t? J. Voi IT, 424, ^ 
Mutei* ?. BUmath Gkoitf 1 Ind Jur., N, S., 3I7 $ 
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troy all enoumbranees which have been created by the patnidar, 
e. y., a daipatni tenme. {q) 

In a snit to cancel a sale of a patni tenme under Eegula- 

BegnhtioiiVlil tio^ of 1819, on the ground that tho 

ot isia, S 0 & 8, -vritnesses who attested the due publication of 
U lUiit, 2 — “ Sub- _ ^ 

stantial Person” notice were not “substantial persons” within tho 
tite oJ: Sale meaning of sec. 8, clause 3 of the Regulation 
It was hold, by the Judicial Committee of the Pnvy Council 
(reversing the judgment of the High Court), (i) that the last 
portion of the clause is merely diieotoiy, and omission to com- 
ply with those directions does not vitiate the sale, provided the 
notice is duly served ; (r) and (ii) that a “ substantial person” 
does not necessarily mean a wealthy man from whom damages 
could he recovered by the patnidar, supposing the attestation to 
be f.ilse. Wealth is only an element in the position and status of 
a witness, and the judge iu each case must satisfy himself that the 
witness is a man of respectability resident in the neighbourhood. 
Where it is proved that the notice of sale has been actually 
served, the sale is not vitiated merely because one of the wit- 
nesses to the notice is held not to be substantial within the mean- 


ing of the clause, (s) By the words “ three substantial persons 
residing in the neighbourhood,” the Regulation does not make 
it imperative that the attesting witnesses shall be residents of 
the village, but may be taken to include men living within a 
diort ^stance of the cutohery. (t) 

it is essential to the validity of a sale, held under Eegula- 


Sfect of Hon- 

coiapliance with 
theProvifeiotisof 
Beg, Yin of 
smtto set 


tioB VIII of 1819, of a patoi estate for arrears of 
rent, that the notices of sale prescribed by ol. 
2, s. 8 of the Begulation should have been all duly 


mvit the sale, ^ud regularly published as therein directed, (u) 

(§) MnndeXm Qhmdhrv y, Bnndabm Olmnd^ Urn 

Qhowdkth Ii. B. 1 1 A , 178 5 18 B. L R, 408 

am Bibi V. Lai Qhm4 OMwihry^ 0 W. B., 242, [B L B , $94, 

J \am Subuh Bm$ v Monmohni L, B 21. A*, 71 1 14 

hhitm Do$m V. JagaiS^amla W R , 1864, 38$. 

t, Mahmtma DhpraJ M0iam 

% B, 87. In this the notfqe of Ws wm sfeaoli tp ih the 
{I thsre was rdo altwpt Mde hj |he iS^rpi^diir to 

the sal#* e w 0 0 I aa ^ ^ to 
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Kegnl it 1 0 u 
VIII of 1819-- 


^ ''aJfl under Regulation VIII of 1819 
t"Suft?ug annul all tenures created by 

Tenant the defaulting patnidaTj but the puichaser, if be 

thinks proper, can avoid them, (u) 


Wheie the nimtgagee of the patni-taluk pays certain 
Eight, of jnort- Kioueys to prevent the sale of such taluk under 
lilfo^moitga- and theieb^ protect his own 

inw^ot^zl- inteiest, such payment is not a voluntary one, 
mindaii lent. but constituted a good chai ge on the property. 
Such a payment could not be considered a voluntary one even 
in the case wheie the mortgagee by a covenant in his mortgage- 
deed had insured himself against loss by such sale, (w) “ It 
does not appear to us’^ said Mr. Justice Jackson, “that the 
circumstance of a mortgagee having provided or attempted to 
provide some protection to himself would depiive him of the 
benefit of those equitable considerations for ishich authority is 
derived from the decision in the case of JSfagendor Ckmder Ghoae 
V. Kamini Dossee.’’ («) 

The purchaser at a patni sale is not empowered to collect 
rent at a higher rate than was demandable by his predecessor 
without establishing his right to do so by a regular suit, (y) 

In the case of the sale of a patni taluk for arrears of rent, 
if the cuteherry at which notice on the defaulter is set fed is 
an adjacent one, where the business of the defaulting patni 
is cariied on, and is on land belonging to the defaulter, publica- 
tion at that outoherry is a suffidpnt publication, {z) 

Where mortgages are released after a patni is granted, 
the intefest does not pass under the patni, (a) 


(o) Kmdv, v Samdkm QmguU 3 B. L B , A. C 

(») Ohunder Baumet v. Btm, Btowsm Ohowdnary, i. h. 

4 081 B39. See alo Oharm Shudro V. Ihr* OJmdSamtyu, 

11 W, R.se? 

(») ll 3{. I. A , 268, 

(jf) Miyaram {hha v Se^ah NUmorm Singh Baht 81 W R, 326, 

(»} Munffiftm vhapiaaee r SHmtti/ StAwonrfort, 21 w. B., 369. 

(») jSera Gmta v JTWsfe) 21 W. S > 427. 
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Looking to the teira? of eec. 8, Reg. VIII of 1819, it was 
an object of the Legislature to provide a sufficient notice to a 
defaulter before the sale of his tenure, 15 day’s time (but not 
less) being consideied sufficient j but without such notice, no 
sale cm be a sale duly held under that law. (6) 

Wheie a Oouit finds that the notice prescubed in cl. 2, 
«ee. 8, Reg VIII of 1819, has been duly served, it need not 
find \^hether the peon who seived the notice complied with all 
the directions of the Regulation as to what should be done in 
veiification of such service. Omission to comply with those 
direelaons does not vitiate a sale under the Regulation, provided 
the notice is duly served, (c) 

Srinath, a pioprieior of a taluk, which was about to be 
sold for ail oars of rent, entered into an arrangement with the 
plaintiff, wheieby, in oonsideiation of a share in the purchase, he 
agreed to use his influence to urge on the sale, and to secure the 
purchase to the plaintiff. Under this arrangement the plaintiff 
became the pui chaser of the taluk, and the former proprietor 
obtained a share in the purchase. A suit by the plaintiff to 
oust the under-tenants was dismissed : the plaintiff took only 
as a purchaser at an ordinary execution sale, and did not obtain 
the benefit of sec. 16 of Act VIII of 1805 (B. 0.). (cf) "We 
take it to be clear,” said Mr. Justice Markby, " that, if a lessor 
enters into an agreement with another peison to got rid of his 
lessee by means of a fictitious sale and to share the profits of the 
tmnsaotion, that is a fiaud as against the lessee. That would be 
a far stronger case than that of Khan v. Khm, (e) where it 
was hold to be gross fraud iu a mortgagee to attempt to deprive 
his mortgagor of his right of redemption by means of a fioti- 
tious sale of the property for arrears of revenua The question 
therefore is whether there was such an agreement in this case. 

(h) E^tonath ffapfe v. Jvggmnatk Bo^ OhmeShrs^ 11 W. S 87 1 
9 B. L B , 89 note 

(o) Sem Bth v. LnQ OJm^ OhotBdhtf% 9 W. R., 342. S«S aUo 
Batuia v. Danwdw Dan, 24 W. B., 133 

m Btitmaih Q-hote v. Svtonoah DuU Ohmdhry, 9 B. L. B. 229. 

W SW.B,P a88:I0M.LA.,640. * ’ ' 
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Now it quite true, that in the case of HImh v . Khm, (/) theie 
was, when the agreement was made, the deliberate design to create 
the airoar of le^onue in older to get the estate sold, whilst in 
the present case there was an actual arrear of lent foi which a 
decree had been obtained and execution threatened, before any 
negoti.itioa tool, place. But then it is found, and we think 
lightly found, that Siinath had, if not absolnto control over the 
..ale, at least a considerable voice in bringing it on or postpon- 
ing it. Now wo are by no means snro that it is not the duty of 
a lessor, under such circumstances, to do his utmost to postpone 
the sale, and so to piotect the inteiests of his lessee ; that is 
ceitainlj what an npnght and honest man would do under the 
circumstances ; and it is a rule of English law, which seems to 
he founded on bioad principles of equity, which are applicable 
here also, that an intermediate landlord is bound to protect his 
own tenant from all paramount claims ; see GfraJiam v. Allsopp (g) 
At any rate we cannot doubt that it is a gross fraud in the 
intermediate landlord to use bs influence to urge on a sale for 
arrcais of rent, in order to secure to the pui chaser the advan- 
tages of such a sale under the Act : the intermediate landlord at 
the same time bargaining to receive, as a reward for his services, 
a share in the advantages thereby secured. And if this be a 
fraud, then to this fraud the plaintiff was a party, and the sale 
being part of the machinery by which this fraud was effected, we 
think it ought to be put entirely on one side in considering the 
question now before us, and that, as between the plaintiff and 
the.defendants, the plaintiff ought to be considered, not as having 
tlie rights of an auction-purchaser under Act VIII of 1885 
(B. 0,), but only as having the rights of a private pui chaser. 
It seems to us that if we were to give the plaintiff a decree in 
this suit, we should be making the GoUeotor and the Oonii iq- 
strumeintll in tbs bands of the parties to canry out a giross fmud 
upott tbn 5 a fmnd in which we regret t6 observe naore 

ffjUlfone W prepared to assist, It was scarcely denied 

' '*' (>)' to 2a!.TT|.., S ' See mir, p. W "'*"**"” 
i ^ 9 lariiequSPli^, 180 ; Jmes r. Miavh, IM, 742. 
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arguendo that if a superior landlord, protected by an ordinary 
clause for forfeiture in case of non-payment of rent, were 
to enter into a contuTance with his lessee to get rid of the 
under-tenants by putting iho forfeiture in force that would be, a 
fraud on the undoi- tenants, of which the superior landlord could 
not take advantage. And it to us to make no ditFeronce 

that the right to cancel the undcr-tcnurcs is given by legislative 
enactment, and that the right iS given, not to the superior land- 
lord, but to the purchaser of the tenure. The fraud in both 
cases is that of the intermediate tenant, who seeks to destroy 
his own under-tenants, to which fraud the superior landlord in 
one case, and the purchaser in the other, has become a party, 
Thh« being so, the plaintiff^s suit cannot be maintained. 
The plaintiff cannot take advantage of his own fraud to oust the 
defendant^, who hold under a valid grant from Srinath and his 
co-sharers, or their predecessor's.’^ 

Bengal Regulation YIII of 1819, sec. 11, no doubt gives an 

express powder to sell the tenure free of all encumbrances that 
may have accrued upon it by the act of the defaulting proprietor, 

his representatives, or a^^signees ; but the power so givon is 
confined to the case of tenures where the right of selling or 
bringing to sale for an arrear of rent has been specially reserved 
by stipulation in the engagements intercharged on the creation 
of the tenure. The preamble of the Regulation sho>vs the ex- 
istence of such tenures and treats them as a distinct class. (A) 

The defendants, after purchasing a patni-taluk at an auc- 
Eefuad oi tiott-sale for arrears of rent under Reg. YIII of 
bomis, 1819, granted a darpatiii lease to the plaintiff’s 

(the former dar-patnidars) and received a bonus of Rs* 1,199. 
The auction-sale being five years afterwards set aside, it was 
held, that the plaintiffs were entitled to a refund of the bonus^ 
although they had not been dispossessed, but had simply re- 
verted to their former position as dar-patnidars under the former 
patnidar, In the absence of any precise rule/' observed Mr. 

(h) JupioiAi. CoMMiiOTB in JPorim v* 

WB:L R(EO.)lb2ji7 w»R,m 
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Justice Jdckson, “this Court is called upon to apply the prin- 
ciples of equity and good conscience. W e find that the tians- 
lation between the plaintiffs and the defendants in this case is 
the direct result and outcome of a previous tran Bai,Lion in which 
the defendants bad paid money, and in which ihcy h..d been 
indemnified on the transaction being sot aside. We have no 
doubt that in like manner as they have been indemnified for the 
loss they ought to he eoinpellod to refund to their grantees, the 
plainlififs, the amount paid by them.' (i) Of see. 14, cl 1, 
Reg. VIII of 1819,* the same learned Judge i nnniktd : “ The 
section does not so much declare that the purchaser, whose sale 
is afterwards set aside, shall be indemnified, as pi o vide for the 
pfeeise, immediate and simple manner in which thal is to be 
done, by directing that he shall be made a party to the suit for 
setting aside the sale, and that the decree by which the sale is 
set aside shall contain a provision for his being indenmified ’’ (y ) 

(i) Taraekand Bkms v. Ra^a Gohnd Cho^dkir'i), I. L. R., 4 Cal., 
778—82 

0) Rid at p. 782. 

* SEC It, CL j, REG vni Of iSij 

Should the balance claimed by a Zamindar, on account of the 
Sale not to be suy- rent of any under-tenure, remain impaid upon the 
da^^be day fixed for the sale of the tenure, the sale ahnH 

Bat action to he , 

fonts reversal, be made Without reserve, m the manner provided 
for in Sections ix. and x. of this Eegulatzou ; noi' shall it be stajed 
or postponed on any account, unless the amount of the demand be 
lodged. It shall, however, bo competent to any party desirous of 
contesting the nght of the Zamindar to make the sale, whether on 
the ground of there having been no balance due, or on any other 
ground, to sue the Zamindar for the revei-sal of the same, and upon 
ertablishing a sufficient plea, to obtain a decree with Ml costs and 
damagea The purchaser shall be made a party in such suits, and 
upon decree passing for reversal of the sale, the Court shall be oare- 
M to indemnify him against all loss, at the dSiarge of the Zamindar 
or person at whose suit the sale may have been made. 
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Section 8-~(A} SherxflT’s sale m tke Presidency-Towns 
In a sale of immovable property made by a Civil C'ouit 
execution of a decree, tlieie is no implied 
bin lift wananfcy by tlie execution-creditor of tbe title 

of the judo meat debtoi — the maxim Caveat Emjjior'^ ap- 
plying. {h) The Slieiiff basno authority to sell anything but that 

h ft* s sale debtor has, beneficially as well as fe- 

bays subject to gaily ; and therefore every purchaser knows (for 
eqmties. he must be presumed to know) the law, that he 

buys suljeet to wuliselohed equities. The purchaser at a SheriflPs 
sale cannot, in any case, claim the immunities of an ordinary 
pm chaser for value ; who if he acquires the legal estate and no 
notice actual or oon&truotivo be proved against him, purchases 
a good legal title, vluitevei dormant equities may afterwards be 
brought to his notice, (1) 

A writ of Jieri facias issued to the Sheriff authorizes 
Writ of Fien him to Seize the property of the execution-debtor 
fxatj. which lies ’v^ithin his territorial jurisdiction, and 

to pass the debtor’s title to it without warranting that title to be 
g ;jd. When the piopeity has been so sold under a regular exe-* 
cution, and the purchaser is afterwards evicted under a title 
paramount to that of the judgment-debtor, ho has no remedy 
agaiii«^i either the Sheriiff or the judgment-creditor. 

But if the Sheriff acts ultrh mm, e, g.y if be seizes and soils 
properly not within his jurisdiction, he cannot invoke the pro- 
tection which the law gives him when acting within his juris- 
diction, and ho stands in the same position as an ordinary person 
who has sold that which he had no title to sell. 

Since there is not in India the difference between real and 
ptmonal estate which obtain in England, and movable and im- 
t»VHbIe property there are alike cjapable to being seized and sold 

1^) Maihimdas Wmk v, V&M 

4 Bom. H 0. , 114 

(0 Qmrmmg mh$ t JJeed, % Taylor & Bell's at pp* 
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under a writ of Jieti facias, the responsibility of the Slieiift* 
in respect of sale in that country is governed by the law rela- 
ting to chattels, rather than by that relating to the sale of leal 
estate, A Shexiff who in his official capacity seizes and sells pro- 
perty, undei takes by his conduct that he has legal authoiity to 
do When from his having acted be}ond the teiritorial jmis- 
diction of the Court, 'whose officer he is, the sal^ becomes in- 
operative and ineffectual, the pui chaser may have a case for 
lelief as against the judgment-creditor who has received the 
purchase-money, if it should appear that the Sheiiff has acted 
under his authority and by his express directions, (m) 

The purchaser at a Sheriffs sale/' said the Judicial Com- 
mittee, has at best veiy inadequate means of investigating the 
title of the judgement-debtor ; all that is sold and bought is the 
right, title and interest of the judgment-debtor with all its 
defects ; and the Sheriff who sells, and executes the bill of sale, 
is never called upon, and, if called upon, would refuse, to exe- 
cute any covenant of title. The Sheriff, however, if he acts 
ultra vires, cannot invoke the pi*oteotion which the law gives to 
him when acting within jurisdiction. He is in the position of 
an ordinary person who has sold that which he has no title to 
sell. And it appears to their Lordships that his responsibility 
in respect of the sale must be governed by the law relating to 
the sale of chattels, leather than that relating to the sale of real 
estate. Where the Sheriff acts beyond his territorial juris- 
diction, the sale becomes ip^o facto inoperative and wholly 
ineffectual/' (w; 

In an action of ejoclmeni brought by D. L., the rightful 
owner, agaiixst B. K. a purchaser at the Sheiiff*s sale of land in 
Calcutta, the defendant (B. K) setup a claim by custom to 
remove the materials of the house erected by him on the pre- 
mises in dispute. The Court after granting an injunction 
against the defendant, gave leave to the defendant to bring a 

{«») Dorah Ally Khan v. The Bxecnior of MMjah Moheemiem 
1 L, E , 3 Cal, 806 , L B 6 I A,. U6-.^9. 

(n) IM, I. L. 3 Oal at pp 813--14 
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m\t within two muntlid to establish the custom, and in default 
of such suit being bi ought, tho injunction was ordered to be 
made perpetual, (o) Instead of bringing a suit to establish the 
custom, B. E"., upon being ejected on the title by D. L,, sued 
tor coni]jensaiiou upon the giound that he had consideiably im- 
proved the ptopoity during his occupancy between the year 
1848 the date of his pin chase and the year 1864 when he was 
ejected by D. L. The suit ua© dismissed, and it was held that a 
purchaser at a Sheiiif s sale is not entitled to compensation under 
Act XI of 1855, if he had relied solely on the bill of sale, (p) 

At a Sheriff’s sale, held on the 25th Julj^ 1833, one Temple- 
Difference in ton bouglit the right, title, and interest of a Hindu 
^^Caicima^'and certain land in Oalcuita ; after passing 

Geo^lirc^’ro^ several hands the laud was purchased 

sec. 17. by the defendant. Between the possession of 

Templeton and the defendant, an intermediate holder built a 
house upon the land. The plaintiff, a reversionary heir to the 
estate after the widow’s death, sued the defendant in 1881 to re- 
cover possession of the house and land. The defendant in pos- 
session admitted the plaintiff’s claim to possession, but contended 
that she was entitled to be paid a fair price for the buildings, or 
to remove the materials. It was held (by Garth 0. J. and 
Pontifex J.) that the Full Bench Euling in the matter of Takom* 
ChundeT Pammanih did not apply to the ease i that the defen- 
dant was neither entitled to compensation, nor to remove the 
materials \ and that the question raised in the suit could not be 
said to be a question of either succession or inheritance so as 
to admit of the Hindu law being applied as dirooled by Geo. 
Ill, c. 70, sec. 17,"^ but that the law applicable to the ease was 
the law of equity and good conscience as administered by the 
Courts of Equity in England, (q) With refeience to the Full 


(o) Doyal Okand Lahu v. Mkoyrubnaih Kkeifiyt Cory Eep. 117. 

(2» JBkoyrtth Nath Nhettry v. Doyal Ohaml Zaka^ Bomke's Bep,, 
0. 0«* 159. See also Qour Gqpal v Mssonath Ghose, Cor. Bep., 41. 

dhggui MohiniZmse0 v. Nmrla Nath Bmmh, L U B,, S Oal,* 
582 See pp. 18—19, 

Bee p, 14 footeote, 


Sn 3J HIC:rH x^OVia (. H VUTFH, IjJCri, ss iH, iu 1 

Bench Ruling in Thahooi* Chunder f^oramamk^ ^ fr) Sii 
Eichai'd Garth in delivering his learned Judgment in the ca»e 
said : — After giving a good deal of attention to the Full Bench 
judgment, and to the authorities there referred to, I think tint 
the law laid down is not intended special iv as a rule of Hindu 
law. The learned Olnof Justice, it is true, quotes certain Hindu 
authoiities reLiting to the liw of landlord and tenant aud joint 
propiietoiship, but lie aho in support of his conclusion relies 
upon the Muhammadan ha\ and the Cnil law, as veil as upon 
Act XI of 1855 of the Indian Legislature. 

It seems to me, therefore, that the Full Bench rather in- 
tended to deduce from these \arious authoiit^'es a lule of equity 
and good conscience to be generally observed in the Mofussil ; 
and in the Mofussil probably, even in the present day, such a 
rule would woik equitably. The sort of houses that are gener- 
ally found there are, for the most part, readily removable ; and 
cntcha or semi-cnfccha buildings, such as are erected by the 
poorer native population, have always been considered as in the 
nature of movable property. 

But in Calcutta the case is >eiy different. The Full Bench 
Ruling, if generally applied there, would be productive of great 
inconvenience ; and moreover, we are bound in Calcutta accord- 
ing to the express language of the Charter, not by the law of 
equity and good conscience which prevails in the Mofussil, but 
by the law of equity and good eonscienco which was administer- 
ed by the Supreme Court (see ss. 19, 20, and 21 of the Charter 
of 1865), That law, I consider, is generally speaking, the 
self-same law of equity which is administered in our Courts in 
England. We are bound of course, in suits between Hindus, to 
pay all due regard to any Hindu law or usage which can be 
shown to prevail in Calcutta ; but in this particular ease, 
no attempt has been made to establish any such law or 
custom, nor has a single authority been cited before us, 
which, in my opinion, justifies in any degree the appellant’s con- 
tention. We have no proof whatever as to where, or by whom, 


(r) B L R, Bup Tol, 595. Bee M 0 , p. 19. 
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th#* lionso in que^-tion was huilt ; buf ilie builder must have 
claimed under Templeton, and must be taken to have known 
porfc*ctly well the limited nature of Tenipletoifs estate. Had 
T<mpleton himself buill the house, it is clear that, upon the 
%ndow’«i death, he would ha\e had no riglit to remove it ; and 
It h diilicnlt to see how anv one claiming under Templeton conid 
ln\e hid a larger riu:hi thin he had. 

I confess that I see no equity, but on the contrary a vast 
dcil of injustice, in allowing a tenant-for-life to build upon a 
piopcrty in '^nch soit as to ruin a reversioner if he were com- 
pel h! to pui eha«e the buildings, or, as an alternative, to deprive 
him of tho use of his land during the many months which 
miald be occupied by the representatives of the tenant-for-life 
in pulling down the buildings and removing the materials. 
Whni might be a very just law in the Mofussil, would operate 
in large touus as a monstrous evil ; and I believe that if the 
appellant’s contention were well founded, the consequences in 
Calcutta wmuld be most disastrous,” Mr. Justice Pontifex 
added : — ^‘The plaintiff is entitled to have this ease decided on the 
fooling that Templeton, the purchaser at the Sheriff's sale, was 
aware he was buying only the qualified interest of a Hindu 
widow. And that being so, the fact that Templeton, or any one 
claiming through him, built on the land would not, in my 
opinion, apart from any question of Hindu law, give him or 
them an equity entitling him or them as against the reversioner 
to remove the materials. 

*'It has been argued that this is a question of ^ succession,’ 
and must, under 21 Geo. Ill, c. 70, s, 17, be governed by 
Hindu law. It appears to me, however, that it is not a question 
of succession or inheritance. 

The defendant in fact admits that the plaintiff is entitled 
to succeed to the house, subject only to a right in the defendant 
to be compensated, which right does not accrue to the defendant 
nijlil after the moment of succession. The right to comp^nsk- 
tion, or the alternative right to take away the materials, if such 
($) i L. Bf , 8 Oai, ^SS'-OL See however mi&, pp. 
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rights existed, would not to my mind be rights of succession or 
inheritance. And it has not been shown that such rights exist 
in Hindu law except in the case of contracts for tenancies 
where rent is paid. The statement of NSrada referred to in the 
Full Bench case of Thahoor Chuyider Paramanik {t) is confined 
to that state of circumstances. Hor does that Full Bench case 
deal with the equity as a provision of Hindu law, but, as it appears 
to me, decides it as a rule of equity and good conscience appli- 
cable to the particular case, the property being in the Mofussil and 
the rule of equity'and good conscience being the rule applicable. 

would it necessarily follow that what might be a rule 
of equity and good conscience applicable to the country, would 
be equally applicable to Calcutta or a town. It would indeed 
be difficult to apply a rule like this to a town, and as the rule 
in N4rada does not include the present case, I think it would be 
improper to extend it to that which the defendant only claims 
to be an analogous case. 

We must, therefore, deal with the question according to the 
usual equities applicable to cases in Calcutta, — namely, equities 
administered by an English Court of Equity. And especially 
in this case the defendant, claiming as he does through Temple- 
ton, a European, can, I think, claim no greater or other equity 
than Templeton himself would have been entitled to claim/^ {u) 
Mr. Justice Pontifex in this case expressed Ms opinion arguendo 
that the Full Bench case does not apply to a person who know- 
ingly builds on lands belonging to another, {v} 

The members of a joint Hindu family entered into an 
Agreement not agreement not to partition their estate, which 
tp prtition Uoes tos to continue in one joint undivided oceupa- 

aot bind a Pirn* w •» <* t » 

chaser at She- tion as at present. Held, that a purchaser, at a 
8.1.. SteriflPs sale, of the share of one of tilie conttact- 
ing parties, was not bonnd by the agreement. Such an agree- 
ment does not prevent a party to it from alienating his interwts 
in the estate. («?) 


(t) B. L. B , S«p. Vo}., at p. 508. 

(«) I B B, 8 Cat, 601-^ 

(w) A,tmd Okmdra Ghot* r, FpmMiUi 


't?) I I» B., 8 Cal,, at 5S6. 

0 . 0 , 14 . 
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Beotioia S— -(B) Sales xn Execution of Money-Decrees, 

A mere expeotaacy or a mere right of suit cannot be at- 
What csii be tdchod and sold . the atfachmenfc must operate 

Sold in e\ ecu- , « . , t i 

tion. at the time of attachment and not be anticipa- 

tory so as to fasten on some future state of property in which 
the suit may result, (*r) 

The purchaser at a Court’s sale buys only the existing right, 
title and interest of the judgment-debtor, and, therefore, ordi- 
narily takes subject to the prior right, contingent on confirma- 
tion of a former nnrchaser, though such former purchase he 
confirmed but subsequently to his own. It is questionable, 
however, whether the ease might not be different, if the delay 
in the confirmation of the former purchase were accompanied 
bygrAfil ^ aches on the part of the first purchaser or by other 
special circumstnncos. (y) 

In of exectiHon-siles under sec. 287 of the Civil 
Procedure Code "'Act X of 1877), notice is given to purchasers 
that the sale extends only to the right, title and interest of the 
judgment-debtor, and that the Court ordering the sale does not 
warrant title. This being so, it seems clear that a person who 
buys an avowedly doubtful title, and pays for it on that under- 
standing, cannot claim to be a purchaser without notice, (z) 

A voluntary private sale by a joint co-sharer under the 
Mltikshar^ School without the consent of his fellows, was in- 
operative. But a sale in execution of a decree of the right, 
title and interest of such co-sharer is a sale in imitmn against his 
wi-^hes 5 and therefoi'o a joint right is affected by a sale in exe- 
cution of a decree ; though not by a private sale without 
necessity, (at) 

(sn) Syuif Tufaml Khm v liaqhnnath Framd^ 7 B. L. B,, 

P. 0., lee. See also sec 2R6, cL (fc), Act XIV of 1882* 

(v) Mmpa V Jmai^danfll Bom. H. 0. Bep., 193 
h) F 0 M3Bi>ViifL J* in Bobhag Ohmd Qolm Ohmd v, Ohmkdf 

I L* B , 6 Born,, 194. 

(a) Oodhnn v. Mbobdur Sing, IN,W F. tt* 0. 271, 
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Under Hindu law, where there is found to be an ancesiial 
debt, and a sale is effected to pay it, the purchaser at such sale 
is not bound to inquire whether the debt could have been met 
irom other sources. (5) A purchaser under an execution is not 
bound to go buck beyond the deciee to ascertain whether tho 
Couit was right in giving the decree, or having given it, in 
putting up tlie property for sale under an execution upon it, (c) 
for a judgment-debt is primd facie proof of necessity, {d) 


The rights and proprietary and mokarari title and share 
Sale in execw- of a Hindu father in the joint family estate under 
inaMitfik&a Mij^kshar& law having been seized and sold in 
joint estate, execution of a decree against him, possession of 
the whole estate was delivered to the Appellant as purchaser. 

In a suit by the Respondent, the son of the judgment- 
debtor, to recover the same on the ground that it could not be 
sold in execution without proof of legal necessity for the debt : — 
It was held, assuming that a member of a Mitslkshard joint 
family may not dispose of his share in the joint estate by volun- 
tary conveyance without the concurrence of his co-parceners, 
that the Appellant, as purchaser at an execution-sale of such 
share, was entith^d to ascertain the same by such partition as the 
judgment-debtor might have compelled before the alienation of 
hii share took place, {e) 

The sale of the right, title and interest of a father in an- 

;roi»t ancestral property, in execution of a decree for a 

l>xop$rty--8ale debt incurred by him, passes as well as the right, 
decree^ title and interest of the son, where the debt was 

sharl Law. for an immoral purpose, and where 

the purchaser has enquired whether there was a decree against 
the father, that the property was properly liable to process mi 


;5) QtrMam^ 4 N. W. P., H. 0. Bep, 110. 

o> Mukddm Thahocr v. Kmtoo LaU, L. B. 1 1 A„ 334 ; S. C. 14 


B. R R, 187, 199. 

{4) Lnc&mi Dai MbcH r, Asrmn Singh, X. L. R 9 Cal, ; Vmkaia- 
V. Vcnhatasubi*cmuui& Dik$haUi'tf I« L. I Mad«, 858 $ B%h<i 
^mh V. Lmhmn Bingk, L L, B 2 All, ^ ^ ^ J. A., 247. 

{«) p0m4gal Lai v. Jug4e^ Naratn Smgh, I L, E., S Cal 198 5 L. B, 
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feiip in satisfattion of the decree, and has purchased the estate 
htihi fik, under the execution, and paid a valuable 

consi Imtiou tor it. In the case ot Mudnn Thakoor v. Kanioo 
Lai tlioir Lord'-hips of the Privy Council thus laid down the 
position of a tud fide purchaser at an execution-sale of joint 
aiiCfcstnl piopeity “ A purchaser mider an execution is surely 
not hound to got back beyond the decree to ascertain whether 
the Court was right in giving the decree, or, having given it, in 
putting up the property for sale under an execution upon it. 
If the decree uas a proper one, the interest of the sons, as well 
as the inierest of the father, in the property, although it was 
anttsiial, uerc liable for the payment of the father’s debts.” 

In determining whether the sale passed the right, title and 
interest of the son, the nature of the debt and not the nature 
of the property must be considered. Unless it can be shown 
thai the debt was incurred for an immoral purpose, the question 
as to the natuie of the debt must be held to bo determined 
again<>t the son by there having been a decree against the 
father, and right, title and interest in the family property. {/) 
In the Madras Presidency, where ancestral property has 
Sun’« inteiest been bought at a sale in execution of a decree 

ITewnit.'iTJ'of “• Hindu family, the pur- 

« iiTtwi it ’T 0 Jhspv 1“^ not bound to go further back than to 

ftgaiuit t ii e ® 

father see tlwfc there was a decree against the fatherj 

and that the property was liable to satisfy the decree if the 
decree had been pioperly given against the father. A bonA Jid« 
purchaser for valuable consideration of an estate purchased in 
execuHon of a decree against the father under such eiroum- 
•lances is protected against the suit of the sons seeking to set 
aside all that has been done under the decree and execution, 
and to recover back the estate as part of ancestral property, (g) 
In tho Madras Presidency a sale of ancestral land by an 
undivided Hindu father to procure funds for the satisfaction of 


(f}PMdUSttaSmv.MusammcUMuk,71^ W,P. H 0. R,11W1 
(5) Sifii&miara MMi v. Panatt Atmi^ 1. h, B. i Mad , 9$, F, B, 
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debts incurred by himself must be sustained as against th© 
sons on the authority of the decisions of the Judicial Committe© 
of the Privy Council in Girdhari Lai v. Kantoo Lai (h) j but 
when the sale is also disputed by a (minor) co-parcener, not a sou 
but a nephew (the sale-deed having been executed by his unci© 
and his mother as de facto guardians), the ruling in Girdkare^ 
LaVs case is not applicable, and the purchaser must show, iu 
addition to the fact, that the debts existed at the time of th© 
sale, that the debts were such as it was incumbent on the minor 
to discharge, (i) 

The execution purchaser, in a mere civil suit of Govern- 
ment for money, acquires none of the extraordinary rights of a 
purchaser at a revenue-sale. He takes merely the right, titl© 
and interest of the judgmenb-debtor, and, therefore subject to 
whatever subsisting interests in the lands had been eifectuaUy 
granted or created by any former Zamindar. {j) 

One 0 died indebted, while a suit was pending against him 
Hinau law as I’^cover the amount of a bond. The decree, 

to sale of ances- therefore, was passed against his nephew and 
tral pxopeity for 

debts of asces- beir M, who oliiiming tinder a will, bad taken 
possession of ibe deceased’s property, and ob- 
tained certificate to administer the estate. Execution was taken 
oat, and the property in dispute was attached by tbe judgment- 
creditor in Sraban 1268. In tbe coarse of tbe same year, 
another execution tras taken out in pursuance of a second decree 
in another suit by a different party against M and bis two 
brothers for a personal debt, and the property was re-attaohed in 
Augbran 1268. In Magb of the same year the rights and 
interests of these judgment-debtors were sold and purchased by 
the defendant. Subsequently, tbe property was sold and por- 
obased by the plaintiff in Cheyi 1268 in exeention of the first 
mentioned decree against tbe heir M for fite debt of his 
ancestor. It was held that the prior sale in execution of the 


I. A, m, 


<A)L.E.,1I. A.,3ai! 14B AB, W. 

(t) Ganguht v. Aneka 1. L. B , 4 Mad., 78. 

{J) Dkunpvi Swgn t. Qaomcm anj/A, U If. 
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setoaJ decree cuulJ give the purchaser no preferential right in 
the properly over rho bubsequent purchaser in execution of the 
douiee Tlio Court observed : — “ By Hindu law a man*$ 
jy ojjmty 1 $ li J/ii Jii' his dehiSj and p7'oj>erty descends to an heir 
b^idettui ttidi the debts of the ancestor ^ tohich must all he satisfied 
bejore iho heir cun he said to have any interest in the property at alL 
Buto ivftnrd to in this case were given against M, but 

thi '3 1 dijlcrenee, that in the first, under which the 

plaint III puroha&ed, M ^a» the representative of his uncle 
C, and the p*opeity \^as sold for this debt of 0, for 
which it w ns ii^dly liable, and which liability it was neces- 
iur} to slI ‘-ty before any right in the property accrued to M. 
The sicoi d (Ve ee was for the personal debt of M, and the rights 
and inteie^s ut M in the property were sold to satisfy that debt. 
But his rights and interests amounted to nothing, so long as the 
dtbt of 0 remained unsatisfied, and in pui chasing the rights 
and interests of M, the defendant purchased nothing but a bag 
of wind. No doubt he might, at the time of the second sale, 
have paid C’s debt j but failing to do so, the fact of his sale 
being prior in time, cannot give him a preferential right to the 
propel ty, or enable him to keep out the j>laintiff— auction- 
purchaser, who has really purchased the rights and interests of 
C, for whose debt the property was primarily Jiuble/'(A) 

A, a iruhainmadan, died, being indebted to B in a sum 
of money. B sued the heirs of A for the amount, and ob- 
tained a decree against them for the amount due, to be realised 
out of the estate of the deeeaseu. Before B obtained his decree, 
the heirs of A had mortgaged the estate of A to G. The pro- 
perty was put up to imle in execution of B’$ decree, and B 
became the purchaser j and now sued to obtain possession ftom 
C. ft was held that the ineie fact of the property having once 
belonged to the estate of A did not entitle B to follow it in 
the bands of 0 so as to enable him to recover possession with- 
out redeeimng. The heir of a Muhammadan may, as executor, 
sell a portion of the estate of the d eceased, if necessary, for the 

(k } (SuH^m Xmim Biwd v. Ummh Umder SmTw K Ji64, a?7. 
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tration of the estnto ; and such sale will not he srt aMdc. if 
the purchaser acted bond fide. (1) B is quite true,” "aid Mr. 
Justice Maephci^on, ‘that the assets of a deceased Muhara ■ 
madan are primarily liihle for and chnraed with his debts ; and 
further, that it is the duty of the heir to pay all debts before 
appropriating any portion of the assets to his own use. But 
although that is unquestionably so, it does not follow that a 
third party who purchases from the heir bo-nA fide, and for full 

consideration, may not hy his pui chase acquire a good title as 

against a creditor uho stihsequently gets a decree against the 
heirs and estate of the deceased. As regards Hindus, it has 
been decided that the creditor of a deceased man has no better 

position as against his debtor's estate than that which he en- 
joyed in his life-time: that when the estate has passed to the 

heirs of the debtor, the creditor may have recourse to it, so long 

as it remains in their hands, but that if he allows the heirs to 

dispose of the estate to a bond jhU purchaser, he cannot follow 
it in the hands of the latter, but can proceed only against the 
heirs personally, who arc responsible to the extent of the assets. 

See Zabardast Khan v. Indurman (m) _ _ 

“ In Baillie’s Muhammadan Law, page 677, it is said : 

‘ But if there are debts, and they cover the whole of the estate, 
the executor may sell the whole by general agreement (i e. of 
the heirs), and when the debts do not cover the whole estate, 
he may sell as much of it as may be necessary for their pay- 

* • • When, however, he ‘has sold 

to,aov.U. property, for a.ewm»t 

keb,. otter proportyioWs band, .uffloimS P P ' 

the sale is lawful? and if there are genarallegacies, the ex - 

enter may sell as much of the property as may be necessary for 
^^^’'ihTkwtir^^uch, there is nothing pnmd/ac^ ted in a 

sale by a Muhammadan hei r, -nothing wh ich should 
. ^ - ."J ^ >r. An ivvp 


- - II II ^ " ^ itiva 

{LfS S*. yg 63-65 , 73-74. 
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the title of a bond fide purchaser who pays full consideration, 
and buys without notice, if there be any reason why the sale 
should not have been made ; of course if the purchaser is not 
huying hcnS fide, if he is in any way acting in collusion with 
thi> heir, and knows, or has reason to believe, that the money 
paid by him will not be duly applied for the purpose of the 
estate, the purchase w’ould be liable to be set aside.” 

After the death of a Muhammadan, several of his creditors 
sued Ins widow and daughter, and obtained decrees against the 
assets of the deceased, which assets had come into the possession 
of the mother and daughter. In execution of these decrees 
portions of the property were sold ; thereupon two married 
sisters of the deceased, who lived with their husbands apart 
from the widow and da tighter, sued as heirs of the deceased to 
recover their share of the property sold. It was held that the 
property of the deceased having been attached and sold in pay- 
ment of his debts, the plaintiffs’ suit must be dismissed. When 
a creditor of a deceased Muhammadan sues the heir in posses- 
sion, and obtains a decree against the assets of the deceased^ 
such a suit is to be looked upon as an administration-suit, and 
those heirs of the deceased who have not been made parties 
cannot, in the absence of fraud, claim an)^hing but what re- 
mains after the debts of the testator have been paid, (n) 

K, the plaintiff, purchased a house from H on 16ih 
Sal#* jn won* March 1870, and conveyed it to hie wife hr 

ijon fit a decree. , ^ 

Canfti 'Bmfior. deed of gift on the 1st October following. In 
exeentioQ of a decree obtained by G-, the defendant, in 1869, 
against H, the property was attached. K’s wife objected under 
see. 246 of Act V III of 3 859, but her objection was disallowed, 
and tbe rights and interests of H in the property were sold and 
pnrohased by K. K’s wife sued to have the sale set aside and 
obtained a decree and possession of the honse. K, then sued G 
to recover the money paid by him an anction-pnrohaser under 
G’b decree. Held, that the principle of eamat emptor applied, 
and tihe defendant was not responsible for the plaintifTs mistahio 


UHtig Jm <6 •&»$ V. Ahmed Alls As oH^, 1 . 1 . B. 8 C!aL,a?a 


Sfr S] 


SjALE lEETlFICATE 


201 


in purclmiing and pajdng his money for the house, without 
enquiring iido, or considering the title to it. f'o) 

A purchase by a member of a Hindu joint family with the 
Htiiduiawa'^to joint fuud& is a purchase on account of the joint 
iiiids- family, and property so bought may be taken 
Esecntioiu execution for a joint family debt. 

In execution proceedings the Court will look at the sub- 
<ntance of the transaction^ and will not be dispossed to set aside 
an execution upon mere technical grounds ivhcn they find that 
it is subsfcaniially right, (j)) 

A sale-certificate nhich in express terms passes to the pur- 
Effectof Certi- chaser the rights and interests of a father, does 
and Lterestf of “0^ necessarily transfer to him the interests of 

father and m- jjjg minor sous. But if the minor sons have 

nor sons. Blunts 

of purebaser. benefited to any extent by the decree or by the 
sale in execution of that decree, to that extent, the purchaser 
has an equitable claim against the minor sons. Mr, Justice 
Markby in laying down this equitable rule of law^ made the 
following observations with reference to the case iu which the 
point arose : — It is admitted that the sons took a vested right in 
the property at their birth, but it is said that, as the debt for which 
the decree was passed was a charge on the estate, the execution- 
sale passed to the purchaser the rights and interests both of the 
father and tho sons, because it was a debt which the sons were 
bound to discharge. It is said that this was the same thing as 
if the father had made a private alienation of the property 
fo meet the necessary expenses and debts of the family which 
both he and the sons were bound to discharge. These argu- 
ments no doubt are well-founded in some respects, but the real 
quesfiion which we have to consider is the true construction of 
the sale-proceedings. It may well be that a father has a right 
to deal to some extent with the interests of his minor sons, as 
well as his own, bat it does not follow from that, that a 

^ 6 N. W. P. tt 0. Eep., 16a 

(p) Msse$mv Saho v Maharajah Z^ckjmsur Singly ^ B*# 
51* A., ^33 

Al 




> I 


roySTIirCTJON OV SALE-PBOC^lilEraNOR. [Oiivr. lY, 


conveyance by him of hi? own right? must necessarily pass the 
rights of hib son also. Bo it may be that, had the dccrco-holdor 
in this case sought to bring to sale not only the rights and in- 
tcrojsts of tlin father bat the w-holo interests of the family, 
the «jile w'-ould hnve been a good sale of the wdiolo property. 
But what w ) hove to consider is the true construction of the 
sal j"proct*edings ; and I am of opinion that under it the rights 
an t intoH^stb of the father only passed to the purchaser, and I 
feoe no rea^ >n to hohl, nor has any case been quoted to show 
iha^ wo o inht to hold, that, when a sale-certificate in express 
terms pa^^&os +o the purchaser the rights and interests of the 
faili^r, it transfers to him not the interests of the father alone, 
bin aUo of his minor sons.’’ (q) 

A Judge has no right to set aside a sale under a decree, 
upon the application of a third person, w'ho is not a party to the 
suit and in no way connected wdfch the original proceedings, (r) 
A sale under a decree to a bond fide purchaser is valid, 
notwithstanding the decree nmy be reversed upon appeal, and it 
seems to follow that a bund fide sale under a decree which is 
afterwards set aside ni>on review is equally binding. (5) The 
niithoriiies cited by Mr. Justice Norman in Surma Surma 
fully hear out thi*? proposition of law. A purchased a share 
of B’s taluk at an auction-sale, in execution of an 
decree obtained against B, under sec. 105 of Act X of 1859. 
B uhtainod leave under sec. 58 of Act X of 1859 to revive the 
suit, and succeeded in getting it dismissed. He now sued to 
set aside the sale to A. It w^as held, that tho sale to A 
was binding against B, notwithstanding that tho decr^ee in 
execution of wliieh it had taken place had been set aside in 
review, pi’ovidod the sale was bond fide, {f) There were,^’ 
said Barnes Peacock in this case, two kinds of execution 
in England, one a %vrit of under which property was 

delivered to tho execution creditor, in order that he might 

(^) Shdm ])^(d Btntfii v. Baboo Ham JBuddvn Bingh^ 17 W, R., 454, 

<r) Jfmndhmc Bhamouio v. Qobwk Chxouler Bhmmnio^ 25 W, E., 79. 

(?) Oh under lanf Burma v, Btsmsvr Bumna Chuchm^hutt^^ 7 W B., 312. 
It) Jan Ml V. dm Ah Ohomlkry^ 1 B, b B. A. C, 69-61 } ante p. 177. 
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satisfy his jiidgmonl by collootlng the rents of the estate ; 
and the other ATrit of fieri juoias, under ^Tllich the Sheiiil: 
was directed to levy the amount by seizure and sale of tho 
defendant's goods and chattels. In tho case of a sale under 
a writ of fie7i facias, it was hold by the Court of Com*- 
mon pleas, and affirmed in error by the Court of Kina ’5 
Bench, after several arguments, that the sale to a bund fide 
purchaser, under a decree, was not affected by a sub=^equent 
leversal of the decree. But the delivery to the juJgment-ci edi- 
tor under an elefit, is different, and it was held that iliereior'ul 
of the judgment put an end to tho plaintiff’s title under the 
elefit There is a good ground for the distinction, and as is 
important to advert to the distinction, wo think it right to reicr 
to tho reasons which were given by the Courts in each of tho 
two cases. 

One of these cases is Ilathetv Manfimfs case, (u) It was 
resolved in that case, that tlio salo by the Sheriff by force of 
thoyiVn/aoius should stand, although the judgment was after' 
wiuds reversed, and that tho plaintiff in the writ of error should 
be merely restored to the value, for the Sheriff, who made iht 
sale, had lawful authority to tho sell, and by the sale the vendee 
had an absolute property in the chattel purchased ; and although 
the judgment, which was the warrant of tho fieri fadm, was 
afterwards reversed, yet the sale, which was a collateral act 
done by the Sheriff by force of tlie fieri facm should not be 
avoided ; for the judgment was that the pkintiff should rocovei 
his debt> and the fieri fades was to kvy it of the defendant’s 
goods and chattels, by force of which the Sheriff sold the ehaii(4 
as ho well might, and the vendee paid money to the value of it. 

*^It was remarked, that if the sale of tho chattel should bo 
avoided, the vondoe would lose his chattel, and his money too ; 
and, thetefore, great inconvemence would follow, that none 
would buy of the Sheriff goods or ohattefe in such cases, and so 
execution of judgments (which is the life of tho Jaw in such 
case) would not bo done. 

(«#) 4 Coke’s Eoport, Ft. 8, p. 94. liSoo howav^r aatf, p i37, (r). 




204 


JAN ALI B JAN ALI CHOWDHEY 


[Chai* IV. 


“llie other ease, to which reference is made by Mr, Justice 
Norman, is that of Goodvere t. Ince. (c) The Court there held 
that there was a diffoi cnco ‘ between the sale and delivery 
npen an to tlic party himself, and a sale to a stranger 

up 111 a fei'i joew; for the yien /aczas gives authority to the 
Sheriff to sell and to bring the money into Court, wherefore 
when ho sulk a term to a stranger, although the execution be 
rettiaed, yet he shall not, by virtue thereof, be restored to the 
toriii, but to the monies, because he comes duly thereto by act 
in law. But the sale and delivery of the lease to the party 
him=elf upon an deyti, is no sale by force of the writ, which 
being reversed, the party shall be restored to the term itself.’ 

“We think that the distinction is founded upon reason and 
good sense, and that our decision must be in accordance with 
these authorities. It is, therefore, necessary to decide whether 
the purchaser, under the execution, was a hand fide purchaser } 
or whether, as alleged in the plaint, he was in collusion with 
the ijdrftdftr, the plaintiff in the revenue-suit, 

“ Tho Court of first instance considered, that as the decree 
had been sot aside, tbe plaintiff was entitled to succeed in this 
suit, whether there was fraud between the ijftrddfir and the pur- 
chaser under tho decree or not ; and he did not raise or try any 
issue as to whethur there was any collusion or fraud. The Judge 
did try that question, but he tried it upon the evidence as it 
stood in tho lower Court, and neither of the parties, therefore, 
had an opportunity of caUing witnesses upon that issue. 

“ The main points, upon which the Judge has found that 
there was fraud between the ij&rS.dftr and the auction-purchaser, 
wee, firsts that enmity existed between the pnr<jhaser and the 
plaintiff, secondly, that Bhairab Obandra, the naib of the ij^r^dr 
was present at the sale ; thirdly, the inadequacy of the price 
realized j wadfiomihly, the ignorance in which the plaintiff was 
kept of the intended sale. I by no means intend to say that the 
Judge arrived at an erroneous conolusion of fact, but I think 


(if) 3 Ctuke’a Sep., 246. 
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there wa^ not in strictnessj any legal e\iLleiu‘e io narnuii it, Tbo 
case ought to bo remanded, in oid^r that the qnc?»iion of fj<iud 
and collusion between the auction-parchaser and the plaintiff iu 
the decree may be tried. The case should go to the J uclge, in 
order that he may send it to the 3Ioonsiff under sec. 354 of Act 
VIII of ltS59, to try whether such fiaud or colin&lon exi'^ted, to 
return his findingj together with the evidence, to Uie Judge, for 
final decision. Either parly should be at liiicri} lo adduce any 
evidence he may think fit upon the trial of that is«ue, and ne 
think that the Moon&iff ought to be directed to sninnion all the 
parties to this suit, that is to say, the ij^idddr, liis naib and the 
auction-purchaser ; and, as it is suggested that there was collu- 
sion between the plaintiff and the ijS,idd&r, we think the plaintiff 
should also be summoned mid examined. 

It does not appear what was done with the purchase-money 
paid by the auction-purchaser, 1 ^^hether any, and if miy, what 
portion of it was paid out to the plaintiff in the rent-suit, or to 
the defendant in that suit, and whether ilie auction-purchaser 
has ever obtained possession of u hat he purchased, or taken 
any and what steps for that purpose ; or whether the plaintiff 
in this suit, or the ijdrdddr, or the auction-purchaser, has been 
in possession since the auction-purchase. We think those points 
must be inquired into by the Uloonsiff when the case goes back 
to him on remand from tho Judge, as they bare a material 
bearing upon the question of fraud.*^ 

No officer having any duty to perform in connection with 
any sale in-execution of a decree under the Code of Civil Pro- 
cedure shall either directly or indirectly bid for, acquire, or 
attempt to acquire, any interest, iu any property sold at such 
sale, (ttf) 

Section 317 of the Code of Civil Procedure 1882 provides 
Bar to suit that no suit shall be maintained against the eer- 
purchaser on the ground that the purchase 
(benanudar}, j3aade on behalf of any other person, or on 


(a?) Act XIV of 1882, tec 292. 
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behalf of some one thrmigli whom buch other person claims. 
Nothing in this section shall bar a suit to obtain a declaration 
that the name of the certified purchaser was inserted in the 
certificate fraudulently or ^u^hout iho consent of the real 
purchaser, (*r) 

G, a Ilindiij inherited from his father propert}’- charged, 
6ilc ot riQht, under the Mitlikshard law, with the maintenance 
Hmdu mother, 0 dying without issue, his 

\\iduw. propel ty passed to D, his widow, who allo^yed 

the maintenance of N to full into arrears, N brought a suit 
against D personally for the amount of the arrears, and ob- 
tained a money-decree, in execution of which D’s right, title 
and interest in the property left by her husband were sold. 
Neither the decree nor the sale-proceedings declared the pro- 
perty itself to be liable for the debt. In a suit by the royorsion- 
ary heir of 0, after the death of D, to ostablish his right of in- 
heritance to, and to recover possession of, C^s estate, Ileld^ 
that the purchaser at the execution-sale look only the widow^s 
interest, and not the absolute estate, and therefore the pluiniijl 
was entitled to recover, (y) 

J and N borrowed money from P, and, as security, N 
Excciition-^alo pledged certain lauded property, P sued on his 
^eeiec—^Hever^ obtained a docroe against J and tho 

sni of decife— representatives of N, He then transferred his 
dui'scr. decree to 0 and F, who, in execution, seized 

property belonging seperatoly to J, who, to protect her own 
property, paid the whole debt, and then brought a suit against 
N for contribution. Having obiainod a dociee, J attached the 
proj^erty originally mortgaged by N, claiming over it someihing 
eipiivalcnt to a morlgnge-liem Upon this ono Nilkant claimed 
tlie property as purchaser from N, and succeeded in getting the 
ailachmont taken offi Thereupon J brought a suit against 
Nilkant, N, and others, to have it declared that tho mortgage to 

ix) Act X17 ot 1882, sec, 317. ^ 

(y) Uiifjm Dovhey v. Brijhhookan JmU Jtvmiif I, L B , 1 Cal , 1^4 
SiC as to construction of p* S02, (^), 
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P had become assigned to her as a consequence of her having 
paid off the debt due to P, Her suit was dismissed in the fust 
Couit; but she obtained a decree in tho second Coiirb under 
wbieh she sold the property to B, 's^hile a special appeal vas 
ponding, Uie robult whereof was to set aside the decree : It was 
li<ddj that, under the execution-sale, E bought the riehts and 
interests, not of Nilkaut, but of Nj and as the result of t]io 
special appeal was to declare that there were no rights and in- 
terests of N in the property, R bought ^^llat was worlhless* (z) 
The purchaser at an execution-sale of the Slalikeo right 
Excniijon-saio a juJgmeiit-debtor ib entitled to possession 
of ]VJ fi 1 i k o c where such right has been in no way [dodged or 
hy^previoTis mortgaged, notwithstanding a deed of assign- 
ment from the pmious owner directing his 
tenant to make an annual payment to a creditor of interest due 
under a bond, (a) 


Awwa in franc! The locum-tcnens of a purchaser at a sale 

tioifimram^cr" in execution of a decree is not bound by an 
award in fraud of the decree to which the judgment-debtors 
were parties. (5) 

The title of a purchaser at a judicial sale which has been 
confirmed and been made absolufo relates back to and takes oflPoct 
from the date of the sale and does not commence only on the 
date of the confirmation of the sale, (e) 

It is not incumbent on a person seeking, not to interfere 
with the sale in execution of a decree of the right, tiile and 
interest of the judgment-debtor but to recover ^ylKli bas boon 
taken in excess under colour of sale, to sue within ihe period of 
limitation prescribed by law for a suit to ^^ct aside the sale. The 
mere circumstance that there is a specification of the subject of 
the sale at the time of sale h of no force. It was not the pro- 

{z) Bam Buhni Finffh v Ohuikr 22 W. B., 452. 

(a) i/w (JmrhuT 4h v. Ilunmf BhmjHiy 22 W. li, 440. 

(//) A Ifatun V. Mm Karan 7 H. W. P. H. C. Hep,, S62. 

(<?) B^a Luohnin Nath v. Mnhawja of Y$zmmqrmu7 
H* 0., StO. See also Nake Baan Neogec v, Iluramih Bug Chn^dhrg^ 
W. B., 1B64, Gap Ko., 279 j Bhifmb Okwider Bundoirndhya v, Hoadamim 
I L, E., 2 Cal, X41 (F B.) 
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perty specified 1)ufc tbe right of the judgment-debtor therein 
that is offered for sale and conveyed, (d) 

At a sale held on the 9th of September, 1872, in execution 
of a decree, the Respondent purchased an estate for Rs. 550,000. 
The notification of sale had stated the Government revenue to 
be Efe. 3146 instead of Ils. 8146 ; the sale being fixed for the 
5th of August, 1872. The sale was postponed without the issue 
of a second iiotiflcatiou on an application by the judgment- 
debtor praying for such postponement, the attachment and the 
notification of sale being maintained. 

Oil the 1st of October, 1872, the judgment-debtor objected, 
under sec. 256 of Act VIII of 1859, to the sale on the ground 
of material error in the above notification in regard to the 
amount of Government revenue. The subordinate Judge over- 
ruled such objection, but omitted to pass an order under sec. 
557 confirming the sale. Thereupon the judgment-debtor paid 
into Court the amount of iho decree, and then obtained from 
the judge an order purporting to have been made in review 
under see. 376, but without notice to the Respondent, setting 
aside the sale on tlie ground of inadequacy of price and the 
above alleged material error. Subsequently the Judge refused 
to confirm the sale and to issue a certificate to the Respondent. 

Tho High Court, upon application by the Respondent under 
24 and 25 Viet. c. 104, sec. 15, held that the objections made 
were insufficient, and directed the Judge to confirm the sale 
It was held, hy the Privy Oounoil, that, although the alleged in- 
adequacy of price was no ground for refusing to confirm the 
sale, yet that the above error in specifying the amount of Go- 
vernment-revenue was an irregularity (see sec. 249) for which 
ou proof of substantial injury to the judginenl-dobtor therefrom 
the sale might have been set aside ; but that the above petition 
for postponement amounted to an admission by the judgment- 
debtor that the notification was correct, or that there was no 
such irregularity as would be likely to mislead, (e) 

frf) v. Muhmmmi ffmnn, 1 N.W.P H.C Bep,, 288. 

(<) Ji^Hngk v. Mttrdto Numm Binghr h R. 3 I. A , 230* 
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The property of a judgment-debfor was proclaimed and 
Proclamation. ^^Ivertised for sale in execution of a decree on 
^Unty A c^t ^ day. The proclamation set out parti- 

VHlot*l 8 6 9, culars of the property, but subsequent to such 
s&. 249, 266. proclamation a portion of the propeity was re- 
leased to a third party. Notwithstanding this fact, no fresh pro- 
clamation was made, and the sale took place on the day origin- 
ally fixed, Ileklf that the omission to issue a fresh proclamation 
was a material irregularity inasmuch as the judgment-debtor was 
entitled to have a pioclamation issued accurately describing the 
property to be sold, and that such proclamation should be pub- 


lished thirty days before the sale. (/) 

Where a sale in execution a decree is postponed whether 

Proclamation indefinitely or to a fixed date, it is necessary, in 
on poi»tponmcut the absence of an express arrangement between 
yiJI of 1869, s-fi parties, that a fresh proclamation should 
be made giving notice of the day to which the 
sale has been postponed. It may be presumed, when the notice h 
wanting, that there has been an absence of biddois, from which 


alone substantial injury must probably have arisen to the judg- 
ment dtibtor (ff) The Law is express on the subject.* 


B K, a Muhammadan, had incurred debts for repairs to a 


Sale in execu- 
tion of dcoiee 
against leprcscn- 
fcative ot a de- 
ceai^ed Mubam- 
Uiadan. Eight of 
a purchaser of 
share of estate. 


house of which he owned an eight-anna share, 
and after his death his daughter S who was en- 
titled to a five-anna share of his estate, and who 
had taken charge of his property and obtained a 
certificate under Act SXYlIof 1860 directed 


further repairs to be done to the estate. The debts thus incur- 
red by B B and S not having been paid, the creditor brought a 
a suit against S, as representing her father’s estate, to recover . 
ihero, aa)d having obtained a decree, the house was sold in exe- 
cution thereof, and purchased by H in Hay 18T4. B B at his 

(/) SItib ProkasA Singh v. Swrdar Doyal Singh, I A 3B. 3 Cal, 544. 

&) Goweet Ikibe^ v. Moy Smg^ B<^haaur, I. Ju. E , 

3 OaL, 542. See «dso Okhoy Ohnnder J^uU v. 3 W. B , Mie. E., 11. 

^ Beotion m of let XIV 5f 1882 etftmlf provides for tbe issue of 
n, fwh jprociamatiou under 289 tbeieof, wMuever a sale m adjournca 
for mure than mm days. 
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death left also a sister, who was entitled to a three-anna share of 
his estate, but who had been for some years absent on a pilgri- 
mage to Mecca. On her return she in January 1874 sold her 
interest in the house to M. In a suit by M against S and H for 
possession of the share so purchased by him. Held^ that S did 
not represent the whole estate of B R and the share purchased 
by the plaintiff did not pass under the execution-sale to JET ; the 
plaintiff*, therefore, was entitled to recover. (A) 

In (hnmo Sing v. Sumbhoo Nath{i) the plaintiff sued for the 
sale of certain landed property hypothecated to him in a decree 
by consent of February 1862. This property was subsequently 
purchased at a judicial sale in execution by the defendant who 
alleged the hypothecation to be fraudulent and collusive as the 
plaintiff and the judgment-debtor thereby sought to protect his 
property fiom his creditors and particularly from Sumbhoonath 
who had previously obtained a decree against him, which re- 
mained unsatisfied at the date of the plaintiff's decree declaring 
his lien on the property. It was contended on behalf of the 
plaintiff appellant that one who buys at a judicial sale, and who 
acquires by his purchase the right, title and interest of the de- 
fendant in the suit in the property sold, takes the property sub- 
ject to all incumbrances thereon in fact created by the old pro- 
prietor ; that he stands precisely in the position of the latter, 
and is bound by his acts and deeds. If this be so,^' said the 
Allahabad High Court, fraudulent charges created by the judg- 
ment-debtor on his property for the purpose of deleating or 
delaying the execution of his judgment-creditor, cannot be set 
aside after the sale. Such charges may be made secretly, and 
may be unknown to the judgment-creditor prior to the sale 5 and 
. if the only remedy against them is by suit brought by the holder 
of the decree, it may be feared that great frauds on the part 
of judgment-debtors will pass unquestioned# 

It appears fco us that a purchaser at a judicial sale is in a 
position different from that of a mere representative of the old 
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proprietor, or of one who comes in by a voluntary sale made by 
the latter. A judicial sale transfers to the 'purchaser the pro- 
perty of the judgment-debtor against the debtor^s will, and 
places the purchaser in a higher position than that which the 
judgmeiU-debtor by any private alienation could confer on him. 
Whether a purchaser at judicial sale may challenge all the 
dealings and transactions of the judgment-debtor in regard to 
the prof)erty which he has purchased, as fully as the execution- 
creditor before the sale may do, it is not necessary now to deter- 
mine. But we consider that such a purchaser is competent to 
defend his possession and title in such a case as the one now 
before us, by showing, as the decree-holder before the sale might 
have done, that the charge which it is sought to establish against 
the estate is fraudulent and collusive, and therefore void. 

It has been held that notwithstanding a prior hypotheca- 
tion, the owner of land was entitled to mortgage it to a third 
person ; and that the circumstance that such mortgage was mada 
while proceedings were pending for a sale of the proptrty in 
execution of a decree obtained by one of his creditors, but 
before any atbichment in execution of the property, did not in- 
validate the mortgage. The property of a judgment-debtor 
continues no doubt to be at his disposal until it has been attached ; 
but any fraudulent disposition by him of his property, in order 
to defeat or delay execution, may, nevertheless, be questioned 
and set aside- All alienations after attachment are void. Fraudu- 
lent alienations, even if made before attachment, are, wa con- 
ceive, also liable to be declared void.^^ ( J ) 

The doctrine — that where a person sella property of which 
he is not the owner, but of which he afterwards becomes the 
owner, he is bound to make good the sale to the purchaser out 
of his subsequently acquired interest— does not apply to a casi 
where the sale was made through the Court at the instance of m 
execution-creditor, and was, therefore, compulsory* (fc) 


(i) 2N- W- R H. 0, Rep, atpp40and4L 

(«) fJlmh v Mmvmfmbi I.L.B 4 CW^ STi» 
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The acta of a minor are only roidable; niicl not nb«;olutely 

- void. The pm chasers of the rights title and 

Sale m exectt. ^ i i ^ j i * 

tion of derioe. interest of a judgment-debtor sued to obtain 

E'Jit immediate possession of the property purohas.ed 
of p irchactir, ^ execution of a decree, after set- 

ting aside an usufructuary mortgage executed by the judgment- 
debtor wLIit.' a minor. 

Held, that the side in execution merely transferred to the 
purchaser the reversionary right of the judgment-debtor in the 
property, after tlie satisfaction of the UBufructuary mortgage, 
and not the right to set a^ide an act done during minority. 

Held also that, until a transaction by a minor was avoided 
by some distinct act on attaining majority, it must be con- 
sidered valid, il) 

Tiie introduction of a stranger in blood, as aiiction-pur- 
I)f“?fcra<jtion of chaser of a portion of the rights and interests of an 
undivided Hindu family, breaks up the constitu- 
tion of such family as undivided, and destroys 
the character of such property as joint and un- 
divided family property 5 and a gift subsequent- 
ly made by the remaining members of the 
original undivided Hindu family of their rights 
to a third person, without the assent of the 
auction-purchaser, is not invalid by reason of the principle of 
Hindu law which requires the assent of co-parceners in an un- 
divided Hindu family, to give validity to such a gift, (m) 

In execution of a money-decree, the decree-holder caused 

Koti«. Suppres- interest of the judgment- 

»ioB of S'wjfc. debtor in a certain property, which had been 
mortgajred to him by a registered bond, to be 
sold, bnt withoni notice of the eadstence of stich iien. He 
afterwards obtained a decree upon the bond, and sold it to the 
defendants, who caused the same property to be attached. The 
l^|Wlrfiha8e^ intervened nnder sec. 246, but without success. On 

HIM, ■, 11, 1 . I,,.— f , ',1 INI.--- - , ,, 

V. A, O., 4?6. 

iWirt. Pm, I. L. R. 1 All, 42R 


character ot joints 
undivided faiui- 
ly property by 
intvfjdiictlon of 
stranger in blood 
auction-pur 
chaser. Absent 
of CO parceners 
no longer neces- 
tary to consti- 
tnte valid gift. 
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suii by the pnrcbaser^ to ostablisli his alpolute right, Juhl^ tliai 
as the defendants’ vendor had suppressed the fact of tho charge 
and thereby induced the plaintiff to purchase as the a1)«!olule 
property of the judgment-debtor, they were now precluded from 
setting up his lien. («) 

In execution of a decree, the right, title and interesi in 

Ari-ovtionmont of property of a judgment-debtor, 

Pmchabers oE '^yho had previous to the attachment executed a 

Foim simple mortgage thereof to A, was sold ; and 
of Decree, g q x^espectively purcliabed them at different 

prices. A sued the mortgagor and purchasers B and 0, foreiiforc- 
ing his lien on the two parcels of property. The suit vas dis- 
missed by the first Court ; but on appeal, the order was appeal 
decreed.” A entered into a compromise with B, and entered 
satisfaction of a moiety of the decree. He afterwards issued 
execution of the other moiety against 0, and compelled him 
to pay. 0 thereupon sued B for recovery of the proportion of 
the amount paid by him to A, but which, according to the valua- 
tion of the respective properties, should have fallen into the hhare 
ot B. It %vas held by the Calcutta High Court, Marhby and 
Kemp, JJ. : — I. That the proper decree in the suit of A against the 
mortgagor and B and C w'ould have been a money-decree against 
the mortgagor only, with a declaration that the two properties 
were liable to be sold, clear of subsequent incumbrances, in satis- 
faction of tho mortgage-bond debt. 

IL Tliat debt due upon the mortgage-bond was a general 
burden upon the two properties, for which no portion of those 
two properties was more liable than the other, 

III« That as betw^een the plaintiff and defendant, the liabi- 
lity was not joint, but several, in proportion to the respective 
values of the property, and that the plaintiff having been com- 
pelled to discharge a burden for which the property of defendant 
was legally liable, was entitled to recover the amount from the 
defendant. 


(rt.) Ds W Kmrnr 3 B, L. R* A, <1, 407* 
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II L That no aiTaiigempnt between ilie decree-holder and 
one of (he jiidgment-debi-ors would affect the interest of a co- 
judginent-debtor, unle&s by express consent (o) 

Outlie 21st August 1876, certain immovable property 
^ , belonging to M was put up for sale and was 

lion Oidci of purcha<?ecl by R, On the 2{'tli April, 1877, such 

aside under sec. 256 of Act VIII 
roi i by 1859, on the ground that the order attaching 
sucli propeity and the notifications of sale had 
line 910 0 ) 1 - ns requited by sec. 222, been signed by the 
(f\^ a Couit executing the decree but by the munsaiim 
Pio uiu>i 0 ae) of the Court. On the 27th June, 1877, M con- 
till lUUct^i lip- vpyod such property to H, -who purchased it 
bond fide, and for value, and satisfied iho incum- 
brances CKisiins; thereon. On the 15th April, 1878, R sued H 
and M to have the order setting aside such sale set aside, and 
to have such sale confirmed in his favour, on the ground that 
It had been improperly set aside under sec. 256 of Act Till of 
1859, the judgment-debtor not having been prejudiced by the 
irregularities in respect whereof such sale had been set aside. 
It was held by Oldfield J., that, although such sale might have 
been improperly set aside, yet in as much as the order of attach- 
ment and the notifications of sale could have no legal effect, 
having been signed by the munsarim of the Court executing 
iho decree, and not by the Court, as required by sec. 222 of 
Act VIII of 1859, and inasmuch as it would be inequitable, 
after the incumbrances on such property had been satisfied and 
the state of things changed, to allow E, after standing by for 
a year, and permitting dealings with the property, to come in 
and taka advantage of the change of cireumstanoes and obtain 
a property become much moi'e valuable at the price he origin- 
ally offered, K ought not to obtain the relief which be sought. 
It was held by Straight J., that the fact that the Court exeout- 
decree had not signed the order of attachment and the 
of sale vitiated the proceedings in execution eib 
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mitiOf and rendered the sale which R desired to have confirmed 
void, and R's suit therefore failed and had properly been dis- 
missed. ( 2 ?) 

A purchaser of property at a Court sale who fails to pay 
ActX of 1877, the deposit (*25 per cent on the purchase-money) 

lo 7 ^ai!d 30b De! to be paid by sec. 306 of the Civil Pro- 

iauifcing pur- ceduie Code is a defaulting pui chaser \nthiu 

chasei. Failme , , , 

to pay deposit, the niediiiiig of see. 293 ot that Code, and 

g®0<^ “y deficiency of 

Bidding without price wMch may happen on a resale, and all ex- 
peiimssion of ,, 

Ooiu*t. penses attending the same. A sale at which the 

decree-holder himself, or some other person for him, without 
the permission of the Gouit first obtained, becomes tlie pur- 
chaser, is not i/>so facto void : it is a good sale, unless and until 
set aside by the Court under the provisions of sec. 294 of the 
Civil Procedure Code, (j) 

One of four children set up a deed of gift and a will, in 
LLuitation. virtue of which he was, in 1842, placed, by a 
tfsecution-aale. summary proceeding of the Courts, lu possession 
of the whole estate left by his deceased father. The rights and 
interests of two other children were subsequently sold in execu- 
tion of a decree for debt, and purchased by the present plaintiffis. 
A fonith child instituted a suit against the first mentioned one, 
to set aside the deed of gift and will, the result of which was 
that, in 1855, the will, which afifooted two-thirds of the estate, 
was set aside ss having been made without due consent of heirs, 
the consent alleged in the will being held to be no consent. The 
plaintiffs sued in 1859 to get possession of the shares of the two 
children whose rights and interests they had bought Meld, 
reversing the decision of the High Court, that the plaintiffs as 
purchasers at an execution-sale, were in no better position than 
daimants under any other conveyance or assignment, and ihair 
cause of action arising in 1842, they were barred by Kmitation.(»‘) 

(p) Dm V. Mahtah I Ir. K. 3 All., 701-2. 

(S) r. MaHihai, Z. I. B. 5 Bom., S7o. 

(r> Mmem v. Cltndkm’t hal, 2 B. L, JB. F. C., 73, 
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In exeentiou of ix docrep, A, (he judgaient-crediior, obtain- 
Execution. Older for the attachment of certain pro- 

iO judgment-debtor, but it was not 

Ahtn a lion o f executed as required by Act VIII of 1859. The 
piupeitj. Liou, property was however adveitised for sale, and A 
obtained an order staying the sale, on a petition by B alleging, 
that A had agreed to give him time on condition that the 
attachment should remain good, and declaring that he (B) would 
not alienate the property, until the uhole of the decree was 
satiNfied. Subsequently B moilgaged a portion of the propeity 
to 0. A assigned his decree to D, upon whoso application the 
property was attached and sold, and E became the purchaser. 
0 having taken steps to foreclose the mortgage, E, to prevent 
such foreclosure, paid the amount into Court. Held, that E could 
not maintain a suit against 0 to recover the amount so paid by 
him. The mortgage by B was not an alienation null and void 
under sec. 240, Act VIII of 1859. B^s petition did not create 
a charge upon the property in favor of A. (s) 

In a suit by a certified purchaser of certain property at a 
sale in execution of decree to establish his right to the property 
and for possession thereof, the Court will not apply sec. 260 of 
Act VIII of 1859 or sec. 317 of Act XIV of 1882 so as to assist 
the certified purchaser to enforce bis claim against the party in 
possession, by relieving him from the necessity of showing the 
justice of his claim or excluding enquiry as to its fraudulent 
character. The defendant in sudh a suit is not precluded by the 
law from resisting the suit on the ground that he was the actual 
purchaser of the property. In Mt Biihms Kowur v. Behari 
Lal^ (t) the Judicial Committee of the Privy Council held that 
soc. 280, Act VIII of 1859 should be construed strictly and 
literally, and was applicable only to a suit brought againU the 
certified purchaser to assert the benami title against him, that 
the Statute did not make benami purchases illegal and that the 
nd ownet for whom the purchase was made, if in possession, 


(ir) v. Mamtann QkmBy 4 B. h. B. A. 0., M. 

(I) U M. I An 495. Bee alee Lokhm Mumln OhQwdkrg^^ Mdi* 
pado jb, 2 1. A , 154. 
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and if that po^se‘?sioii had boon hon‘'‘sf]y obiainotlj might defend 
a suit brought by the holder of iho certificate and «?hew thai he 
(iho ceriifieate-holder) wa^ ilio apparent owner oalv and a nioro 
tra&tee*{u) In LolJiee Namin Hey i'hotedhry (appclluii) v, KalU 
Mt by a cor- puddo BandoiKidhya Sltionaitvihh BaiKlijit^ 
tified puicliaLci. (plaint ifls) the app^.ilant luui purchased uf 

an execution-sale in the name of his manager Idian Chniiclorj 
father of the plaintiffs^ the lifo-inieresi of a Ilinda widow 
MonmoMni Delyaoi and in nino-annas of Uio zamlnJari caliod 
Kishenpoora in Cuttack, whereof the appellant ludd ilio otlnu’ 
seven-annas in liis own right and a revei^^ionary intoio^fc in the 
nine that were sold. The plaintiffs, Ishan Chiinder’s sons, sued 
to recover possession of the nine-annas share upon the ground that 
the certificate of purchase was given to Ishaa Chunder, and the 
allegation that the appellant Lokheo Narain had obtained forci- 
ble possession of the nine-annas subsoriuontly to the certificate 
of sale. The appellant's defence was that I&luin Chundor was 
his manager, that the purchase of the nine-annas made in 
bis name, and that the appellant was in receipt of the rents and 
profits thereof. It was held by the Judicial Committee of the 
Privy Council that the holder of the certificate was a mere 
trustee. Their Iiordshiiis made the following observations with 
reference to the facts of the case : — It seems to be a fair con- 
clusion from the evidonoe that Ishan Ohundcr had no expr<‘ss 
instructions previous to the sale from Lokheo Nanun io purchase 
these nine-annas for him. But these facts are proved, that 
Eassool, who was an agent, or acting at that time as an agent 
of Lokheo Narain, was a bidder for these nine-annas, and had bid 
Es. 2>260 for the property. At that stage, when he had given 
that bidding, which was the last of four, somebody suggested 
to him that he ought not to bid, for the Zamindar, but that 
Ishan Ohunder, the manager, was the proper person to purchase 
tie property for Lokheo Narain, Accordingly the evidmoo is 
that Ishan Chundor was called into the room, the siato of the 
biddings was made known to him, and then he made upon ihe 

(u) Ses also Jm v. Bak$h^ L h, B , 1 All , 290, 




I ITOWDIIRY V. BANDOrADITYA (P. C ) [Chap. IV 


21 ■' 

last liicliling of Pmssool the small advance of Es. 2. If the 
witnoasc- arc holievod, ho took the bidding out of Russool’s 
hand*, vho nas puifessing to act for Lokhee Narain, saying at 
the time, oi shoitU after, that ho purchased for Lokhee Narain. 
No floubt that depends upon the credit due to the witnesses, but 
there are cirounistances in the case which corroborate them. 
There is the undoubted relation in which Ishan Ohunder stood 
to the Zamindar ; the facts, also, that Russool bid no more, and 
the very small ailvance upon his previous bidding seem to shew 
tliat there was an understanding between the two agents, other- 
wise it is very unlikely that the very small advance should have 
stopped the biddings, and that the property should have been 
knocked down at that point. 

“ Rut not only do the circumstances attending the bidding 
at the sale give corroboration to the story, but the subsequent 
conduct of Ishan Ohunder is inconsistent with his having pur- 
chased on his own account, and is entirely consistent with the 
view that he purchased on behalf of the Zamindar, for whom 
he was acting as manager. The possession is one of the real 
facts in the ease about which there can he little dispute. It is 
not pretended that Ishan Olmnder or his sons after his death 
obtained anything more than formal possession by the officer of 
the Court. They ohtaiued that formal possession. How did 
they lose it ? They assert in thoir plaint, and for a purpose, that 
Lokhee Narain took forcible possession. There is not the 
slightest evidence of it, and it is conceded now that nothing like 
forcible possession was or could be taken. Lokhee Narain re- 
ceived the rents ..and therefore was in possession so far as 

possession can be obtained of propofty which is in the hands of 
ryots. Ho also paid theGovernmentrevenue. It is perfectly well- 
known to he a common practice in India where property is in the 
name of a man although not tlio true owner, that all the proceed- 
inp as far as the Government is concerned take place in his name, 
'3^ir Iwrdshlps think that no very strong inference can be drawn 
agunst Lokhee Narain from the fact that in Ms petifioto tb the 
Collector he Stotes the title according to what it oniessihly wb#. 
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Their Lordships, therefore, upon the A\hole matter, think 
that although Ishan Chunder may hare had no previous instruc- 
tions to purchase from Lokhee Narain, jet ihat, being his 
manager, and finding himself at this sale, he purchased for him, 
after having stopped Russool, who v^as ih(‘ro before him bidding 
for the Zamindar, in that operation. It wuidd he eontmtij to 
equity to allow a man who deps in and ifSbutnu^ the chuwdw* of a 
qjrindpal ayentj and deposes anoihu* who wac really adhy ns ift/inf, 
afteribards to tunt, round and my^ I pm chased the estate, vot far 
the principal^ hut for myself, and to obtain a^oHftoul if llwednte 
he had so purchased. I&han GLuudor hini'self duc& not u[>i)car to 
have intended to act in this manner because, as already observ- 
ed, he gave possession of the estate to the Zamindar, by direct- 
ing the tenants to pay their rents to him, and does not appear to 
have interfered in any manner inconsisioni with the character 
he took upon himself at tho sale — the chai actor of a manager 
for the Zamindar.” (t?) 

Section 260 of Act VIII of 1859 docs not preclude tho 
Suit by decree- Courts from entertaining a suit brought by a 
ur- decree-holder against the certified purchaser of 
chaser Act Till property to bring the property to sale in execu- 
260— Beuami. tion of his docroe as the property of his judg- 

ment-debtor, on the allegation that the certified purchaser had 
purchased the property hendmi for the judgment-debtor, who 
had remained in possession as owner from tbo date of purchase, 
and was in possession as such at the time of attachment {w) 

A Hindu widow, who resides with her husband and the 
members of his family in the family dwelling-house while he is 
alive, is entitled to reside therein after his death, and cannot be 
ousted by the auction-purchaser of the rights and interests in 
the house of her husband^s nephew. (^) 

A mere verbal error in the proceedings connected with the 
HMeseripMon. attachment and sale of property in execution 
Aeqmesoeuoe. ^ decree, if it introduces no doubt as to what 

(«j) h 2 £ ^ 

Iw) SokmLalr. iJh Gya Prasad, 6 3Sr. W. T. H. 0 Bep., 26?. 

(0) Goufi V, tkmiramam, I« L B.» 1 AIL, 262. Bee also Mmmla Dehi 
V* rnmmlh Pose, 4 B.L.R, 0. J., 72 1 B.a 12 W.R.*0 J., 35 j mti p. m 
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the Conri inten led iu doal mth, h not such a misdescription as 
will in any defeat the auction-purchaser’s rights, 

'\niero a ^ah has been allowed to be completed by the 
C^nrl ^uthmr any opposition on the part of the judgmeilt- 
d» >’’, V h ) is cognizant of proceedings and accepts them so 
far as to p^^it’on for an extension of time, tlio sale ought not 
to ho troaiod a« a nullity, (f/) 

Undor Acl* VIII of 1859, an ecj[uity of redemption can bo 
sold in execution of a decree, (z) 

A '^alo under a decree to a hand file purchaser is valid not- 
^\ith«*tandmg the reversal of the decroa upon appeal. (<») In 
Siunia V. (1) the defendants purchased at a sale 

hdd in Februnry lbo8 in execution of a decreo of Court 
iiwKing one Ihinpriya liable for a debt as heiress of her infant 
son Gouroonath. The plaintiffs as reversioners brought a suit 
in lof'S to set aside the sale on the ground that Eampriya, the 
mother of Gourcenathj fraudulently and collu&ively admitted 
a ilchi, uhich was a personal debt of her own. It was hold 
(by Kerman and B< lon-Ktirr J. J.) that as no collusion was im- 
puted to the piivcliascrs, the plaintiffs were not entitled to re- 
cover. Tt wa^ no! competent to ilio Court in this case/’ said 
Mr, Justico iSelon-Karr, ^^to raise the question of fraud as 
against the defendants^ purchasers, or to impugn the title which 
th(j derived from the sale and pui‘chaso effected in open Court 
and in pursuance of a deoreo. Wo might oven go further and say 
that, had the decree been set aside on the ground of collusion 
between the decree-holder and Kampriya, the defendants, as 
bond fife purchasers, would still have been entitled to retain their 
purcha<»c.” Mr. Justice Korman added : — ^^It is important to ob- 
serve that, if a sale lakes place in execution of a decree in force 
and valid at the time of the sale, the property in the thing sold 


M f&mmfh OhuehrhtUf} v Joy Soonduree JOuhe^ 21 W. 

Sfimsmii JDeU v, Qlmidm Q$mU^ 5 B, Im E., 
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passes to the purchaser ; and if the decree or jiidoment he aftcr^ 
wards reversed, the reversal does not affect the validity of the 
sale or the title of the purchaser/' 

• The title of an anction-purcha«5or under a decree relates 
back to the date of sale although the sale may not ha’\e 
been confirmed until long afterwards, (c) In Bh^nih Chtutdiv 
Bundojjadhya ( plaintiff ) v. Swdmnim Bahe^ (d) the defend- 

which^ titk ^of become a pui chaser at an exeeution-salo 
pm ciiasei dates, of a share of certain property, of which the 
plaintiff held another share partly as 2amin- 
of purchaser for and partly as Patnidar ; the sale took 

lovcmio. place in September 1872, but the defendant 

did not obtain possession until confirmation of tbe sale in May, 
1873. Between the date of the sale and the confirmation, a 
considerable sum became due for Government revenne on the 
whole property and to prevent its being sold, the plaintiff paid the 
whole of the revenne duo. In a suit to recover the pi’oportion 
due in respect of the share purchased by ibo defendant, it was 
hold hy a Full Bench of the Calcutta High Court, that, on con- 
firmation of the sale, the sliaro purchased by tbe defendant 
must be considered to have vested in her from the date of the 
sale ; and, therefore, she was liable for the amount of Govern- 
ment revenue in respect of hor share which become due between 
the date of the sale and its confirmation. “ In our opinion,” 
observed Sir Eichard Garth, “ the sale haring been confirmed, 
and the purchaser having obtained a certificate, the interest of 
the judgment-debtor must be held, for the purposes of this 
suit, to have ceased from the date of the stile and to have thus 
become vested in the purchaser.” (e) But the title of an auo- 
tiott-pnrehasor at a sale for arrears of Government revenue 
aeomes not from the date of sale, hut from the date on which 
the sale was confirmed, and certificate granted under ^le Beve* 
nuo sale-law, inasmuch as such purchaser can exercise no rights 

(<•} Kally Ifau Ntoghy v. Euromth Boy Qkayfdkey, W. B , 16C4, 
Gap. lTo.> 279. 

m LIi,B,2Cta.,14X-4«, 

U 1. L. E,, 4 (AI, at p 145. See «Bte, p. 207 (c). 
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of ownership under hib purchase, nor protect himself against 
alienation or waste till ho receives the corfcificato. (/) 

A sale of a share in a tenure, let out to a tenant in its en- 
Salo of a share tirety, does not of itself necessarily effect a 
ill a lemire. severance of the fentiro or an apportionment of 
the rent ; but if a purchaser of the share desires to have such 
a severance, he is entitled to enforce it by taking proper steps 
for that purpose. If ho takes no such steps, then the tenant is 
justified in paying the entire rent, as before, to all parties 
jointly entitled to it. But if the purchaser desires to cftcct a 
severance of the tenure and an apportionment of the rent, he 
must give the tenant due notice to that effect, and then, if an 
amicable apportionment cannot be made by arrangement between 
all the parties concerned, the purchaser may bring a suit agaiiibt 
the tenant for the purpose of having the rent apportioned, 
making all the other co-sharers parties to the suit. It is im- 
possible upon principle to distinguish cases whore a tenure is 
sold privately from those where it is sold by public auction, or, 
on |he other hand, to distinguish cases whore a tenure is severed 
by different portions of its area being sold to different persons, 
from those where it is sold to different persons in undivided 
shares. In all such cases the entirety of the joint interest 
should be considered as severable at the option of the pur- 
chaser ; and it would lead to the most inconvenient results, and to 
the depreciation of property thus sold in different lots, if the 
purchasers of such lots were compelled to collect their rents in 
one entire sum, conjointly with one another, or with the owners 
of unsold shares or portions, (g) Where seven mouzas had been 
mn for appor- lot in patni to certain tenants by the Zamindar, 
and then, under a decree agmnsfc the Zamindar, 
asiiaio. three of those monzas were sold to A, and the 

other four to B. A then brought a suit against the pataidats 
to have his share of the patni-rent apportioned, making 

(f) Sabti shqmi Singh v. Maihuranath Jha, W.B. 1884 0ap Jfo., 
378. Sw also eeps. 37 and 38, m XI of 18M p. 188 M ife A) 
g) Ibmr Ohmd«r v. Mam Xtslbm Oda, I. A 6 Oft* 
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purchaser of the other mouzas, a party to the suit : it was held 
that the suit was properly brought, (h) 

The right or interest which the vendor of immovable pro- 
perty has in the purchase-money, whore it has been agreed that 
the same shall bo paid on the execution of the conveyance, is 
not, so long as the conveyance has not boon executed, a debt, 
but a merely possible right or interest, and as such, under sec. 
266, Act X of 1877, is not liable to attachment and sale in exe- 
cution of a decree. The person who purchases such a right or 
interest at a sale in execution of a decree takes nothing by his 
purchase. (/) 

The test to be applied in order to determine the exact 
Estate taken by interest which pas^ses at a sale under the words 
a purchisei' of a right, title and interest*' of a Hindu widow in 
anclmioiesLota any properties, depends upon the question 
Hindu widow. -vvhother the suit in which the sale was directed 

w^as one brought against the widow upon a cause of action per- 
sonal to herself, or one w^hich affects the whole inheritance of 
the property in suit, {j ) “ This is the principle,** observed Sir 
Richard Garth, ^^upon which the case of Baijm Doohey v. 
hlmkan Lall xkouBti {h) was decided. The test applied in that case 
w^as, whether the decree for maintenance was a personal one against 
the TOdow, or whether it affected the estate of the reversioner ; 
and as the Privy Council considered that the decree was a per- 
sonal one against the widow, it was hold, that, under the sale of 
her right, title and interest in the property sold, her own life- 
interest only passed to the purchaser/^ (1) 

The immovable property of a Hindu widow was sold under 
a decree against her, and k was the purchaser at the Bale. 
Afterwards during the life-time of the widow, the lands in 
question ware sold for arrears of revenue due by A to Govern- 
ment in respect of othsr lands, and B was the purchaser at such 


I 


(ifc) Brmmt'h Qhmder Olumdhy v* Mahm BoMc^adhya^ 

Cak R E,, 45S, 

(t) Ahmd-ud’diR Khan v MajlU I Ii. E, 3 All , 12. 

Ij) dotendro Mvhm Tag<^m v. aogul t 3l), B., 7 CJal , 357—07. 

(k) D. R B L A , 276, S. G., L h E, 1 Cal,, X33 Bee ank p. 200. 

(l) I h, B., 7 m. at p 360, 


S\Lr. PRorERTY fOnAP IV 

rr'venuf'-«nlo 0^ tho ownor of tho rovorsion, oxpoctanf; on the 
of tlic whhw had instituted a suit in her life-time 
to'-ei a-idiHlii' silo of the est itc ; I mi this suit nas dismissed 
iindw* w, 24, Act I of iSlo, on the gioujul that more than a 
yinv li »d elapse i «'inco the •'■alefor tlie arrears due to Government. 
Afla* tho death of the nidow, C, the ro\ ersioncr sued B for 
rtcoveiy of posse««^ion of the lands. Held (i) that the llfe^eatate 
of tlie %\ido\v was alone acquired by tho purchaser at the sale 
under tlic decree, and that life-estate alone was sold at tho sale 
for iiriears of Government xwenue ; and that interest having 
( xpued, the roveisioner was entitled to recover tho possession ef 
the lands : iij tlinl the plaintiff was not haired by tho dismissal 
of the suit iuotitued in the life-time of tho widow, for tho object 
of that ''Uit was to sot aside the assignmontb of the widow’s 
intoreat, and not the assertion of the plaintiff’s right to tho 
reveraou. {m) 

A decree-holder fraudulently caused the sale in execution of 
his decree of certain immovable property belonging to a minor. 
The minor brought a suit for a declaration that such sale was in- 
valid and obtained posse«5sion of the property from the auction-pur- 
chaser. The auction-purchaser sued the decree-holder to recover 
his pmchasc-moiiey, and the costs incurred by him in defending 
the suit bi ought by the minor. It being found that tho auction- 
pnrclmser \^as not a party to or cognisant of tho fraud on 
the pait of tho docroe-holder, the Allahabad High Court hold (i) 
that neither the mere foct that the auction-purchaser hnow thafe 
he wa!> purchasing the pioperty of a minor, nor the mere fact 
that he did not ascertain whether or not the sale was justified by 
the iermb of the decree, disentitled him to recover the purchase- 
money from the decree-holder : (ii) that being innocent of fraud 
and having purchased in tho loni fide belief that the property 
of the minor was saleable, the auction-purchaser was entitled 
to recover the purchase-money, but ho could not recover the 
costs incurred by him in defending the suit brought by the 
minor, being a suit ho ought not to have defended. 3j[r. Justice 


(m) Ckmider I 589. 
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Poarson in delivering the judgment of the majority of the Full 
Bench in the case observed : — To hold that the purchaser, 
if the sale of a minor’s property is sot aside, is not entitled 
to, recover back the consideration from a third party who 
has brought about the sale and obtained the consider at lun, 
would very greatly depreciate the selling 3alue of the pro- 
perty of minors. It is not apparenl \^hy in pun ‘basing the 
property of minors the purchaser should be depii\ed of an 
equity which cannot injure the minor, and to which a pur- 
chaser would be entitled if the property purchased had belong- 
ed to a person of full age. If the doctiine of caveat emptov 
applies where the sale has been practically set aside, then 
it may be proper to hold that the omission to see that the 
order of sale was warranted by the decree amounted to such 
a want of reasonable care as to deprive the purchaser of his 
right to relief* But should not the question of what amounts 
to reasonable care be considered in reference to the circum- 
stances of the place ? In England purchases of real estates 
are rarely made without the intervention of a solicitor and a 
scrutiny of title* In these provinces such precautions are 
almost entirely unknown* However this may be^ it would be 
going too far to hold that the mere omission to see that the 
order for sale was warranted by the decree ought to deprive the 
purchaser of relief under the circumstances at present known 
to the Court, if on other grounds he is entitled to it. Assum- 
ing then that the purchaser was innocent of fraud and pur- 
chased in the ioTid fide belief that the minor’s property 
properly saleable, there seems no reason why he should not 
recover back bis purchase-money from the decree-holder through 
whose misfeasance the order for sale was obtained*'^ 

Bobert Stuart, 0. J., however, held that the auction- 
purchaser was hound to ascertain the terms of the decree that 
being guilty of fraud, he was not entitled to recover the pur- 
chase-money , and, assuming that he wm innocent of fraud that 
having puiohased with the knowledge that the property was 
#10 property of a minor and without ascertaining that the aal# 
was justified by the terms of the decree, he could not re« 



CAVEAT EMPTOE 


[Chak IV. 


220 

corer the purchase-money* With regard to the conduct of 
the auction-purchaser, an acute and cautious Mahajan of 
twenty-years experience, Sir Robert said Under all the 
circumstances and having regards to his own evidence, the 
auction-purchaser must be taken to have had not only 
full notice of the minority of the person Avhoso property 
he was seeking to purchase, but as having lent himself to a 
proceeding not only illegal and invalid in itself but grossly in 
fraud of the miuor^s rights. It was argued before us that the 
doctrine of eax^eat emptor does not apply to a public sale ; hut 
for this opinion there does not appear to be any authority, al- 
though in a case like the present it is unnecessary to consider 
the question. Such a view of the law probably arises out of a 
misapprehension of the rules of the common law of England as 
to sales in market overt^ but which can have no possible applica- 
tion to the sale in execution of a decree in India of the rights and 
interests of a minor. And in such a case as this where, under 
cover of a sale of such rights and interests, the minoris pro- 
perty was attached and taken, it would be subversive of all 
justice if an auction- purchaser was not made to feel the risk he 
ran and that, to say the least, he was fully, if not within the 
principle at least, liable to the penal consequences of the rule 
of law in question. The peril he undertook was in truth 
greater than that of a venturous buyer shutting his eyes to his 
possible danger, for he clearly knew of Gungadin’s minority 
and all the circumstances when be appeared at the sale, and ha 
therefore not only acted in had faith, hut involved himself in a 
risk as purchaser which was different from that against, only 
because it was much greater than that against, which the doc- 
trine of cmeat emptor is directed. That doctrine relates to de- 
fects, latent defects, which the seller, at the ineeption of the 
contract, does not or is not bound to know or to inquire into, 
the purchaser taking the risk of the etaim quo. The doctrine, 
in truth, if it does not contemplate absolute good faith on hnth 
sides, at least puts the burden of inquiry and investigation 
on the huye^r, hut it has not the same application where them is 
any thing ip the nature of bad faith or fraud. My b4iff h 
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that both parties, the decree-holder and the auction-purchaser, 
■were in bad faith, and that in trying to overreach each other 
they have simply contributed to the well-known contention 
which results in honest men coming by their own. In short 
the sum and substance of the ease is this : the decree-holder 
attempted to sell the property, and the auction purchaser took 
the risk on the chance of the sale not being successfully disputed 
by the minor, and lost his money on the venture.” («) 

In a suit on a moi tgage against a member of a joint 
Sale of inteiest Hindu family governed by the MitSkshai S law, 
oo-shMw/^in ^ whole of the interest of the joint family in 
joint estate. tjje estate was decreed to the mortgagees, who 
subsequently obtained possession of it. Afterwards a suit was 
brought by another member of the family, who had attained 
majorily ^noj* to the moi tgage, to set it and the decree aside, 
so far as he was concerned, and to lecover possession of his 
share of the joint family property. Held that the mere circum- 
stanco of an antecedent dobt was not in itself sufficient to bind 
him, and that the alienation was not good against him, unless 
it could bo shown that ho had either expressly or impliedly 
given his consent to the mortgage, (o) " If he stood by,” said 
Mr. Justice E. Mitter, “ and thereby allowed the creditor with 
whom his father was dealing to believe that he ivas a oonsent- 
?bg party, the transaction would be binding upon him,” 

Government revenue does not become due from day to day, 
Poxeliatier's li- hui at certain specified times, according to the 
Snm^t contract of the parties, or the custom of the dis- 
■renae. triot in which the lands liable to pay such reve- 

nue are situate. It is not, therefore, liable to appoitionment j 
and the pereon who is the owner of a revenue-paying estate at a 
time when the payment of the revenue falls due, is the only 
person liable for its payment. The purchaser of an estate which 
pays Government revenue takes it subject to all revenue and 
cesses, whether in arrear or accruing. Held therefore, in a suit by 

(n) Mc^ndi hul v. Semimla, I. L. B., 1 AIL, 573—74 

( 0 ) Tmmy r. £am Banket Sukas, I. L. B , 6 Cal, 74B< 
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a ptircliaiier for a certain sum for Government revenue and cess- 
es, which became due after the date of, though due for a period 
previous to his purchase, which sum he alleged he had been 
compelled to pay to save his interest in the subject of his pur- 
chase, that he was not entitled to recover, (p) 

A purchaser at a sale in execution of a decree is liable for 
damages caused by a re-sale consequent on his not making the 
required deposit, {q) 

In 1874, the plaintiff advanced money to F and Z on the 

Oonyeyance oi security of a mortgage of certain properties, 
mortgaged pro- t i on ^ i i ^ i i 

perty to mort- In 1875, the piamtifi took a conveyance of the 
properties mortgaged to him, setting off the 
of same pro- money due to him under the mortgage against 
other decree. the consideration-money. At the time of this 
conveyance, the same property was under attachment under a 
decree obtained by another person, and the property was in 
execution of this decree, put up for sale, and purchased by one 
G. In a suit brought by the plaintiff on the mortgage-bond 
(to recover the money lent and asking that the properties might 
be liable to satisfy the debt) against F, Z, and G, it was held 
that the conveyance of 1875 being void as against G, the 
plaintiff was entitled to fall bacl^: upon the lien created by the 
mortgage-bond, (r) 

A mortgagee who elects to take a money-decree, and be- 
comes himself the purchaser of the property mortgaged at a 
sale in execution of that decree, may bring a suit to enforce his 
lien against a person who purchased the right, title and interest 
of the same debtor in the same property, at a prior sale in exe- 
ontion of a prior money-decree, (s) 

Nothing passes to the auction-purchaser at a sale in execu- 
tion of a money-decree but the right, title and interest of ihe 
judgment-debtor at the time of the sale. Where, therefore, a 
de cree given under s ec. 53, Act XX of 1866, declared the right 

{p) Ohairaptii Singh v. &iiindra Ohmder Moy, 1. L. E., eCal,, tSft. 
wj V, Jtf stfttoB OAa«4 JBaftfldair, t W.&, 3. 

(?) Sahmt V. Gmga JPenJiud Sahoe. 1. 1* E., 8 Oai,i 
(S) miUek V, 1 L 7 ® (I'.E.) 
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of the obligee of a simple mortgnge-bond to bring to sale the 
hypothecated property, and snch property was sold in execution 
of the decree, the auction-purchaser could not claim in virtue of 
the-lien created by the bond to defeat a second mortgage* (t) 
Where the holder of a simple mortgage-bond obtained only 
a money-decree on the bond, in execution of which the property 
hypothecated in the bond was brought to sale, and was purchas- 
ed by him, he could not resist a claim to foreclose a second 
mortgage of the property created prior to its attachment and 
sale in execution of his decree, (w) The view of the Full Bench 
of the Calcutta High Coui*t in Momtazoodeea MaJmtimed v, i2ay- 
coomar Dass {v) and the decision in Ramu Maikan v. Svbbaraya 
Mudali were dissented from by the Allahabad High Court. 
Mr. Justice Turner thus reviewed the authorities on the 
pointf — Ramu Naikan Y.Subbamya Miidali was held that 
the purchaser under a money-decree could avail himself of the lien 
of the original encumbrancer as a shield and so defeat subse- 
quent encumbrancers, and doubtless this ruling is supported by 
the dicta of the High Court of Calcutta, namely, that the colla- 
teral security passes to the auction-purchaser. In Si/ed Nadir 
SosBein v, Pearoo Thavildanme (»«?) Mr. Justice Pontifex has 
ruled that a sale of the mortgaged property under a money- 
decree passes with it the lien 5 and in Momtazood^m Mah&mr- 
med V. Rajcoomar Pass (v) the majority of the Court declared 
that, where a creditor under a bond by which property is mort- 
gaged takes a money-decree and proceeds to attack and sell the 
mortgaged property he thereby transfers to the purchaser the 
benefit of his own lien and the right of redemption of his 
debtor and if there be no third party interested in the property, 
it becomes absolutely vested in the purchaser. The re^^ons on 
which these rulings proceed I understand to be the following— 
the mere taking of a money-decree does not destroy tilie lien 
and it continuei an incident to the debt when it passes from a 


(A Akheram V. Nundkishm^ 1. L, B , 1 All , (F. B ) 

(«) Khuh OhaM v. Kalian I. L 1 All#, ^0, (F. B.) 

4 u K L. R, 4oa a c ., n w. b, is?. 

y; 1 Mad. H. C. B., 229. (4 B., 425 note. p. 238. 
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contract debt into a jndgment-debt— as the creditor cannot sell 
the property and retain the lien, it must continue in existence 
so far as is necessary for the protection of the purchaser. It 
cannot be doubted that the mere taking of a money-decree does 
not destroy the lien, and that it continues a collateral security 
for the debt when it has merged in a judgment-debt, but I fail 
to see on what ground it can be hold that the collateral security 
has passed by the sale or continues in existence to protect the 
pure aser. ^ The mortgagee has not in the case supposed elected 
to avail himself of the collateral seouiity. The lien subsists 
nevertheless until the debt is discharged, when the object for 
WBich it was created lails^ and it ceases. 

"The Calcutta High Court allowed that the fact that pro- 
perty is mortgaged to one is no bar to the mortgage or sale of 
the equity or right of redemption to another. Let it be assum- 
ed that the mortgagor, sells his interest absolutely, then if the 
mortgagee sues on the personal undertaking only he must sue 
&e original mortgagor, he cannot implead the purchaser, and if 
he obtains a decree he can enforce it only against the property 
of the mortgagor who ex hypothed has no interest left in the 
mortgaged property, and if, instead of seUing the mortgaged 
property he sells the property of the mortgagor, no interest in 
collateral security can pass by such a sale to the purchaser.” ty) 
When a person to whom property is pledged for a debt, 
obtains a simple money-decree against his debtor, he cannot 
execute ttat decree against the property pledged to the pre- 
judice of a subsequent bona fide purchaser. He may enforce 
his lien by separate action against the party in possession of 
the property pledged to him, but he cannot execute the money- 
decree against the property in the hands of the subseoueat 
purchaser, (a) ^ 


. of a putni sold in execution, buys it with all 

liabilities , including instalments due to the Z amiodar fa) 

» aK'iK." SSl'rm"*”*’ “ it a; 
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Plaintiff purchased two-thirds, and defendant oM-third, of 
the rights and interests of certain judgment-debtors sold in exe- 
cution of a decree. Plaintiff paid his own and defendant’s 
quota of the purchase-money, and on defendant’s failure to 
ro-imburse him, sued for possession of the \>holc property, on 
the ground that he should be considered the solo puicLaser. 
The LoT?\er Oouri directed the defendant to pay his share of the 
purchase-money to the pLiintiff with interest, \vhich was accord- 
ingly done. Though the relief granted by the Lower Court 
was different from that prayed for in the plaint, the order was 
not disturbed in appeal, as it did substantial jubtice. (b) 

The purchaser at a sale in execution of a decree founded 
upon a bond which mortgaged the property, was held not to 
have a preferential title over a prioi' purchaser, because the lia- 
bility of the property under the mortgage was not declared in 
the decree, which was only a money-decree, (c) 

Where a purchaser at a sale in execution was named in the 
sale-certificate as mother and guardian of her infant son,*’ 
the title to the property was held to be vested by the certificate 
in the minor absolutely, (d) 

The holder of decree, in execution of which property is 
Liberty to Sold, is absolutely bound under sec. 204 of Act 
X of 1877 to have express permission from the 
Court before he can purchase the property ; and whether this 
objection is taken and pressed or otherwise, a sale to him is 
invalid, unless he has got explicit permission. The use, at a 
Condtict calca- sale, of language by an intending bidder in dis- 
biddm. paragement of the property for the purpose of 

influencing or calculated to influence bystanders, and deterring 
them from bidding a fair price for the property, is a material 
irregularity,^’ sufficient to render the sale invalid under sec# 311 
of the same Act («} 

Sriioo Mam Mmer v. Bhimmn 7 W B,, 180. 

(f) Bfoim Adh^kari 10 W. B , 300. 

(d) JSemmgvnes Dmw v. Naram 12 W. h , 236. 

{e) BMihh v. JBrojomih S/rfeir, X L. E., 5 Gab, 308 9. 

Bfse aaif^Siander of Tittle— pp« 139—^, 
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t , not invalidated by the 

f^t that the balance really due is over-stated, there being no 
other zrregulanty m ihe publication and conduct of the sale 

are eights and interests in propeity 

me sold, theproperty is lawfully in the possession of tenants 
piopei course is not to dispute their lawful possession and 
occnpat,on, but to place the purchaser in a conditL to receive 

AlZu h the judgment-debtor. (^,) 

vincet f North-western Pro- 

a a enant s holding is not transferable without the 

Zalt?’’"'' tLltowtgs^^^^^^^^ The 

Zamindar s consent. (A) Where i,„n- tPe 

the tenants' r,Vbf V . f • are transferable, 

p„p.,K„ 

tS'SA'iS 

S.'f"”- P™P»'‘7 ae valo, to 

gag^debt was in effect satisfied This Z! T " 
obtained a d«,ree and order I eJirf T'’ 

^her propel.^ on which his mortgage was theT^oL Qf Z 

mortgaLorhadbeclepTrchLre!'!?^ 

the sale. These were diLllowed anTl t^^^^^^^ 

Court money sufficient to satisfy flie decree in 01^^* 

Resale. ffM, that this was not a voknJT ^ 

ment of monjy eqmtably due w 

of law, i e, under pressure o/Z T " 

that this might be recovered in a suit hr a moneT decref 
^OrsBwedy no t being confined taib« ^ ^ ®» 

^ 1“?^ 2 HfwPaKKS* 
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Auction-purchasers \\ ith notice of a mortgagee's hen are 
liable to pay off the mortgage and to satisfy any deciee ^hich 
the mortgagee may obtain in regard to the property in a suit 
pending at the time of the purchase. Such deoiee cannot be 
satisfied by pajment into Court uale«-s the mortgagee has the 
means of immediately taking the money out of Court, or ac- 
quiesces in such payment as payment to himself, (j) 

Smallness of pi ice is not a sufficient ground for setting 
aside a sale, unless it be the effect of an irregularity in the sale 
proceedings. {1) Mere inadequacy of price is not conclusive 
proof of mala fides, (1) nor a sufficient ground for setting aside 
a sale in execution, if no substantial injury has been caused to 
the judgment-debtor by any material irregularity in publish- 
ing and conducting the sale t and the mention of the name of a 
wrong parganah in the notice of sale is not such an irregularity, 
when the notice has been served in the light mouzah and the 
estate has been identified, (m) 

Fraud renders every transaction voidable against a party 
to the fraud at the election of the party defrauded. Where there- 
fore a bidder at a sale by public auction succeeded by the exer- 
Fraud upon the cise of fraud and collusion with the agent of the 
to execution-^ execution-creditor {though without the creditor's 
personal knowledge) in becoming the purchaser 
of the right, title and interest of the judgment-debtor in three 
villages at a gross undervalue, and there was no material ine- 
gularity in publishing or conducting the sale, it was held by the 
Madras High Court (i) that the (Munsif’s) Court, which oidered 
the sale, had jurisdiction to refuse to confirm the sale on the 
ground of the fraud practised by the agent of the execution- 
creditor and the purchaser 5 and (H) that the High Court had 
power under the Act and Charter or under sec. 622 of Act X of 
1877 to rescind the order made by the Munsif confirming the 

sale, to set aside the sale itself, and, to directa resale, Mr Justice 
' V*' Mm 21 W. B , 270. 

(i) v MiUerjoei S%ngh^ 0 W. B., Mk, 8L 

{A Mumoh P. Nc^mn 8mg^ v. Mokk Zcl 6 W. E., 30, 

{m) v. Marnkumar Sahmt 25 W. E*, 326, 

nl 



FRAUD UPON AUCTION-SALES 


[Chap. IT. 


2.14 

Kernan farther held that the party defrauded ought not to he 
referred to bring a regular suit, and the question ought to be 
decided at once on motion in the original cause. Mr. Justice 
Muttusami Ayyar in concurring with his eminent colleague ‘ob- 
sen ed : “ Upon the facts found it is clear that the agent of the 
execution-creJiter prevented one Ohetti, in concert with the 
purchaser and with a view to favour him, from either bidding 
at the Court-sale or lending money to the judgment-debtor to 
pay oflf the judgment-debt and thereby obviating the necessity 
for the sale. It appears that the property placed under attach- 
ment was in consequence sold for a price less than what it 
might have otherwise fetched. Thus there was fraud upon the 
policy of the law as to sales by public auction, (n) and there was 
also substantial injury sustained, from such fraud ; and the 
question for decision is whether the sale may be set aside on the 
ground of the fraud, upon petition and otherwise than in a regular 
suit. It is directed by sec. 286, Act X of 1877, that sales shall 
be made by public auction, which is in law a mode of sale to the 
highest bidder, neither puffers being employed where it is a 
sale without reset ve nor persons willing to bid being prevented 
from bidding. If ‘material irregularity’ is a ground for annulling 
a sale, I do not clearly see why fraud which shows that the sale 
was not a bond fide transaction, but a mere sham, is no ground 
for annulling it. Whetever doubt there may be as to fraud 
being a ground of relief on petition when it is a remote cause of 
the sale, or when the purchaser is no party to it, I think it is a 
valid ground of relief where it relates to the mode in which the 
auction is held and negatives one of the pre-requisites of a bond 
fide sale by public auction authorized by see. 286, and the pur- 
chaser is a party to it.’^ (o) 

A party who bids for an estate at a sale in execution, 
knowing that he is not able to deposit the earnest-money, ob- 
istruots the business of the Court, and is guilty of contempt of 
punishable under sec. 228 of the Penal Code. 


See. a] 
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Before a purchaser at a sale in execution of a share of a 
specific mehal in an estate is entitled to possession and to a 
butwarra of his purchasCj its nature and extent must be clearly 
determined and defined in the Civil Courts* (q) 

A sale to a bo7id fide purchaser for valuable consideration in 
execution of a decree outstanding and in force at tho time, is 
a good and valid sale. (»*) 

In execution of a decree, the judgment-debtor’s right, 
title and interest in a certain property were attached, Tho 
plaintiff thereupon preferred a claim under conve) anoes from 
the judgment-debtor, but it was rejected, and the property was 
sold. The judgment-creditor purchased the «?ame at the auction, 
and sold it to the defendant, who ousted the plaintiff, who 
thereupon sued to recover possession under his conveyances : 
Meld that the onus was not entirely upon the plaintiff to prove 
hona Jides of tho sale, but that the evidence adduced by the 
defendant should be examined also, (s) 

A, a Hindu, was possessed of an undivided moiety in 
certain property, and was also entitled to a reversionary inteiost 
in the other undivided moiety contingent on his surviving his 
mother* In a suit against A, the Sheriff, under a writ of 
seized and sold to B the right, title and interest of A in I he 
premises* In an ex-parie suit by B, asking for a declaration 
that he was entitled to the contingent reversionary interest of A, 
as well as to his present possessory right, Maepherson, J., gave 
a decree for the present possessory right, but refused to make 
any decree as to the contingent reverbionary interest of A. (0 

A purchaser at an execution-sale takes subject to all the 
e^jmiies affecting the judgment-debtor, and will be bound by 
constructive notice in the same way as an ordinary purchaser* {u) 


(q) Mibmnm Doss Olmnd v. Srsehant Doss Chmd, 5 W. E., 49* 

(f) i^azoaddeefi Blioo^a v. Bumsoonnhsoi IS W. B , 5D8. 

{«) BriMcdi D$M v. Mudun Mohitn Stngh^ 2 B. L. B., A. C», 3S6. 

(4 Kisio Dhm Qctr^oedy v. EahuUg Dosses and omers, 1 Ind Jar., 
K B., 324. See as to what can be sold m execution, anU^ p 194, (.r). [188. 
(u) Mm ZocAm SirAar v, jSammraiu^ t Oala lu B , 29a See mis p. 
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The purchaser of zamindari sold in execntion of a ‘decree 
Puroha'ier of a is entitled to all the rents accrued due from the 
zauundjn. ]jjg purchase j and if the tenants or ryots, 

after having notice of his title, choose to continue to pay their 
rents to, or for the use of, the former proprietor, they do so at 
their peril, and cannot plead such payments in answer to a suit 
for rent by the new owner. («) The purchaser of a Zamindari, 
with notice of an alleged mokurrari tenure, is entitled to enquire 
into the validity of such mokurrari, and to enhance the rents if 
the mokurrari is found really not to exist, (w) 

k purchaser at an execution-sale should never omit to obtain 
a certificate of sale and register it, before he sues for the pro- 
perty purchased at such sale. Otherwise his suit is liable to be 
dismissed for want of a right of action. (a>) 

Auction-purchasers at a sale in execution of a decree are 
not estopped from asserting, as against a person claiming to be 
a mortgagee prior to the sale of the property purchased, that 
in fact the property was their own, independently of the auc- 
tion-sale. At the most their conduct in making the purchase 
could only be regarded as some evidence of an admission of 
title in the judgment-debtor, which they could explain or 
rebut, (y) 

A person who purchases immovable property at an execu- 
tion-sale, knowing shat the judgment-debtor has no saleable 
interest therein, is not entitled to the benefit of the provisions 
of 313 of Act X of 1877, which were designed for the protec- 
tion of persons who innocently and ignorantly purchase value- 
less property. («) 


(d) TJie OoUeetor of Rajthakye v. Mirsoondary Delia, W. 1864, 
ActX. B., 6. 

(le) Mdhootudm Sircar v, Uninrnedh Ghose, 6 W. B , Act X E., 88. 
(ar) Sarhisanias Narandas v JSai IcMia, I. L. E., 4 Bom., 166. ^ 
however Doorga Ftmitt Sen v, Seseey Madhil Monoomdar, L L, E., 7 CaL, 
199. In this ease the Calcutta High Court was of opinion that the order 
affirming the sale would be sufficient to pass a title to the purchaser, and the 
owtffieate which might afterwards be obtained by him, would be merely 
efjjdMoe tibat tih^ruperlgr so passed, [ 145 , 

(W JRaswBt jSSiJttman Dat v, MvfH Aetad-Vlhh, 7 N. W.P.H 0. 1^. 
K V. Dimmi Dm, L L, R , I AIL 627. ^ 
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Section 8— (C) Sales in execution of mortgaged property. 

No Court of Equity ought to direct hypothecated property 
Bale of hypo- to be sold, and its proceeds applied to the satis- 
pmtyilhen’^ to of the debt for which it is security, with- 

ba deoieea. out first taking care to ascertain that the debt 
stated to be due in the security bond is really due. («) 

A suit for the sale of mortgaged property in satisfaction 
Sale of mort- of the mortgaged debt is, ‘a suit for land’ within 
meaning of the Civil Procedure Code. A 
a decree. decree in a suit in the Mofussil for the recovery 

of a mortgaged-debt with interest, and in default for sale of 
the mortgaged property, enables the plaintiff to sell the mort- 
gaged property as it stood at the time of the mortgage and 
clear of all siAsequent encumhranees. Such a sale completely 
bars redemption. (&) 

In S^ud JS'adir Hoesein v. Fewroo TkavUdarime (c) it was 
held that an attachment under a money-decree on a mortgage- 
bond and a mortgage-lien cannot co-exist separatly in the pro- 
perty hypothecated, and such an attachment must be treated 
when existing as an attachment for enforcing the lien j and 
that if property subject to such lien is sold in execution of a 
decree while it is under attachment under the decree upon the 
mortgage-bond, the lien existing upon the property is trans- 
ferred from the property to the purchase-moneys, and there- 
upon the property becomes thenceforth discharged from the 
lien. Sir Richard Couch in delivering the judgment of the Full 
Bench in Syvd Enum Momtagaqddeen Mahomed v. Majeoomm 
Dose observed ! — The object of a sale of mortgaged property in 
execution of a decree is not to transfer the debt from the debtor 

(a) Amitmth Jba v. Sing Bahadeor, 28 W, B., 253. [269. 

(b) S. J, L&Ue V. Tie lam Mortgage Beudh of /adita, ZA, 18 W. R, 

(4 14 B. L. B., 426 [foot note). ^ also mte p. 229. 
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sm E. COUCH ON MONEY-DECEEES. [Chap. IV. 


to tbe purcliaser of the mortgaged property, but to obtaiu 
satisfaction out of the security. Thus, whether the decree do 
or do not direct the sale of the mortgaged property, the mort- 
gagee, when he puts that property up for sale, sells the entire 
interest that he and the mortgagor could jointly sell. It cannot 
be rightly contended that the mere taking of a money-decree 
extinguishes the creditor’s lien. If then the lien be not extin- 
guished by taking a money-decree, and if it continue an inr 
oident of the debt when it passes from a contract-debt into a 
judgment-debt, it must continue in existence so far as may be 
necessary for the protection of the purchaser, as the creditor 
cannot sell the property and retain the lien. An order for 
sale cannot conclude persons not parties to the suit, and with- 
out such order, in the absence of any third parly interested in 
the property, a complete title passes by the sale in execution 
of the money-decree. If there be persons not parties to the 
suit claiming an interest in the property, no form of dealing 
with the property in their absence can prejudice their rights. 
The decision of the Full Bench in Gupinath Sing t. Sheo Sahay 
Sing (d) is clear on this point. It seems to us that that de- 
cision does no more than declare this as a fundamental 
rule. A subsequent incumbrancer cannot be concluded by any 
order otherwise than in a suit to which he is a party. The 
fact that property is mortgaged to one is no bar to a mort- 
gage or sale of the equity, or right of redemption to another. 
The remedy of the mortgagee under a mere money-decree 
and under a decree for sale being identical so far as the parties 
to the snit are concerned, he cannot hare a right to a second 
suit against the same parties to enforce what he has already 
obtained. Of course there may be a right of suit remaining 
against third persons not parries to the first proceeding.” (e) 
Mr, Justice Markby thus qualified his concurrence with the 
Full Bench mling in the case ; “ Whether the rights of third 
parties are in any way affected by the sale or pot, is not a 


(<i) B li. E., Stt» Vob, 72. See ante p. 28<^ (*), 
(e) 14 R L. B,, See ante pp. 2S59-30, 



Sec 3 ] BIGHT TO SELL THE SECURITY 233 

iTfiatfcer, whicli as it appears to me, we are called upon to decide 
in the present case. There are decisions upon this point, (/) 
and I should desire further consideration before holding that 
in • no case the rights of third persons, sreated subsequent to 
the security, are in any way affected by a sale under the security 
bond, that is to say, so far as it can be said to affect their 
rights that the whole property pledged should be turned into 
money at the instance of the hrsfc pledge. As a general prin- 
ciple of law I should be inclined to say that the right to sell 
the very thing pledged is inherent to the pledgee, and as a 
general rule I should also say that no claimants upon the pro- 
perty posterior to the first pledge can interfere with this right, 
though, of course, they may have a right to redeem before 
sale ; and they may have a very effectual claim on the surplus- 
proceeds, if there are any left after satisfying the first pledgee. 
In England the law has been somewhat slower than elsewhere 
in giving to the pledgee a right of sale, but neither in the 
English law nor in any other law, as far as I am aware, has 
there been any doubt that, if the pledgee can sell at all, what 
he sells is the property pledged : aud it appears to me to be 
very doubtful whether it would not be undesirable both for 
pledgor and pledgee that there should be a sale of anything 
else, because such a sale might lead to the property being sold 
at a very inadequate price, as it will be uncertain whether the 
purchaser is buying the property itself, or a mere right to hold 
it subject to some claim of third parties.” (g) 

Where a mortgagee obtains a decree against his mortgagor 
Mortgagor and for sale of the mortgaged property to satisfy his 
bond. cannot sell that property reserving his 

Hortg«^-deeree owu lights over it, because it is for the very 
or TOney-daoise gatisfying those rights that the 

sale is made ; And if, instead of obtaining a decree for the 
sale of the mortgaged property, the mortgagee obtains only 
a simple money-decree and sells the mortgaged property under 

(/) Sheo Fr 0 Bun Sh^h v. Brofoo Sahm, 7 W. B., 232 } Br<^m 
Mshore Dmi v. Malmmed S^km, 1 B. L. E., A. 0,, 152, 

($) 14 B. L, B. at p. 44L Seepo«# p. 239. 
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SIR B. GARTH ON MOETGAGEE’S LIEN. 


[Chap, iv, 

i» concerned. L u™ ”‘5”“ 

Bertv fA\ m. J ^ “ “o^igageehadalienon the pro- 

peity. (A) The obiecfcof the Pnll h jy t . pio- 

“Cinr ~ 

for the purpose of satisfying his debt, and yet to reseryflii^ 
«ror gage rights as against the purchaser But, Xu ft! 

mortgagee professedlyputs up fte mortgagor’s prl^L Z 

sale, but m fact sells nothing, because the mortgagee has no 
property to sell, why should the mortgagee’s lien^n^ T i 
purchaser ? The reason why it passes in the other case is entire! 
y absent in this ; and I hnow of no provision of ftp l t,* i. 
onabl™ :» jndp^ntc^iilc.^ nndcr fc 
judgment-debtor’s property, to sell his own.” ^ 

• S Pal V. Chundermomv Pebia (i\ 

m which fte question in issue was whether the pkintifF’fl 
^ .t a. „ccn«„n..a.c (open » 

a« morteng, a, „ „rtg.g„,) to b, prrfc ^ 
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that of the defendant who purchased from a donee under a deed 
of gift from the mortgagor, and which last purchase was prior 
in point of time, but long subsequent to the date of the mort- 
gage in execution of decree under which the execution-sale 
took place. It was held that the execution-purchaser bought 
the entire interest which the mortgagor and the mortgagee 
could jointly sell and not merely the right, title and interest 
of the mortgagor as they stood at the time of the execution- 
sale, and that, therefore, the execution-purchaser was entitled to 
a decree declaring that he was no longer liable to pay rent to 
the purchaser from the donee of the mortgagor. Mr. Justice 
Markby in his learned judgment on the case remarked 
“The important question is, what is the effect of such a sale 
upon the rights of Ohundermoney, who derives his title from 
a grant by the mortgagor posterior to the mortgage-bond. It 
m I think clear law, that the mortgagor cannot, by a subse- 
quent grant, derogate from the rights of his mortgagee to ba 
paid his principal, interest and costs out of the property 
pledged 5 and that the proper, and indeed the only, mode for 
the mortgagee to realijse his money under a mortgage of this 
kind (i an ordinary Bengali bond pledging the land) is to 
get a decree for it and to bring the mortgaged property to sale 
by process of execution.''’ (y) 

A suit was instituted on a mortgage of a single revenue- 


Sale in execu- 
tion at mort- 

f age - decree. 
Property in dif- 
ferent districts. 


paying estate in the Court of the Sabordinate 
Judge of the district of Backergunge, under the 
provisions of sec. 19, Act S of 1877, and a 
decree was obtained for the sale of the mort* 


gaged property. On an application for execution of the decree 
to the Court which passed it, it was held that the Court was 
competent to order a sale of the whole of the mortgaged pro-* 
party, though only a portion of it was situated in the district 

of Baokergunge, (I?) 

4 Cal., at p 820. Brn Klm Naddm 
I. Xfc B., 4 Bom. 57 5 Mhevraf J'u»rup v, Lingaya, J. li. B., 5 Bom. 3. 

(^) Shumm (Smd&r Boohn v. Ameer^ommm I. L. E., 8 (M, 

703-^ See also Fmsmm JB 0 S 0 v. Vinmuth MvlHch 11 B, L 
5658 . 0 . 19 W. B.,43A 

n 

« 
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Onthel5fch July 1864 two undivided brothers executed a 
Paiclia'^e by mortgage of their joint property to the plaintiff 

January 1868 they 

ta*ition executed another mortgage of the same property 

for Rb. 1,000 to the defendant, who registered it under Act XX 
of IbGG* In xiu<xu«?t 1871 a suit was brought against the 
brothers by ihe plaintiff on the mortgage of 1864, and a decree 
for the sum due was made in October 1871, directing that if 
the sum due was not paid within two months the mortgaged 
property should be sold. In March 187^ the property was sold 
in ex( cntion of the above mentioned decree and bought by the 
plaintiff, who was duly put into possession. In 1871 a suit was 
brought against the brothers on the mortgage of 1868 by the 
defendant, a decree was made similar to that in the above men- 
tioned ^'ult, a sale of the property was had, and it was bought 
by the defendant. The plaintiff was thereupon dispossessed and 
referred to a regular suit, and the defendant was put into posses- 
sion. This suit was then brought by the plaintiff, the first 
mortgagee and pui chaser, to eject the defendant, the second 
mortgagee and pm chaser, and the Lower Appellate Court mak- 
ing a decree in favour of the plaintiff, the defendant filed this 
second appeal Ueld that the mortgage of 1864 did not require 
to be registered in order to maintain its priority over the mort- 
gageuf 1868. that the plaintiff having bought the 

righib and intert^sta of ihe mortgagors under a sale held prior to 
ihe sale to the deiendant, the morigngorb had no right or interest 
to sell to defendant ; but that as the purchase by plaintiff was 
subject to the mortgage to the defendant, and as defendant was 
not a party to plaintiffs mortgage suit, defendant’s right as 
mortgagee was not affected by the sale to the plaintiff, though 
effect could not be given to that right in the present suit. (?) 

Immovable property was sold on the same day in execu- 
Biorlfey a« be- tion of two decrees, one of which enforced ^ 
iwempmbiwers. created in 1864 and the other a charge 

oreiM W : MU that ihe purchaser at the sale in exeou^ 
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tion of the decree enforcing the earlier charge, was entitled to 
possession in preference to the pm chaser under the decree 
enforcing the latter charge, notwilhstandiag that the latter had 
obtained possession in virtue of his purchase, (m) 

A moxtgagee pui chafing his own security at an exeoution- 

Hortgageebuy- on a inoiw-deoiec can still be ledeemed 

ing in his own 

seouuty by subsequent puicliasers or incumbrancers from 

the mortgagor on payment of piincipal, interest and costs : (71) 
for a moi’tgagee purchasing the mortgagor’s equity of redemption 
becomes a trustee for the mortgagor against whom he cannot 
acquire an ii redeemable title. (0) 

A gave a mortgage to B of certain proi)erly as a security 
Purchaser at for money lent and covenanted not to alienate 
tte property by gift, izara, paini, or otherwise 
nuses. Covenant by which loss might be caused to the existing 
by mortgagor. assets of the property. A subsequently granted 
a patui to 0* B obtained a decree against A for the amount of the 
loan, and the property was sold in default of payment. D was 
the purchaser at the auction-sale. IfM that D could maintain 
his suit against G to set aside the patui and for possession (j?) 

The purchaser of property sold under a decree in favour 
of a mortgagee cannot claim to set aside, as prejudicial to his 
rights, a ticca patiah granted by the mortgagor, when those 
rights were not in existence, (g) But such purchaser is not 
bound by leases made by the mortgagor after the date of the 
decree, unless he has recognized the lessees as his tenants, — ^as, 
for instance, by receiving rent, (r) 

The mortgagee who puts the Court in motion to sell^ is 
held to be estopped from denying that his interest as mortgagee 
has passed under the sale of the right, title and interest of the 
moTfcgagot or his heirs to Ihe purchaser, although the mort- 

(w) JauH DaB v. JBc(dT% JSfatkf 1 Jj B,, 2 AIL, 694. Bee itowever 
X>%rgopal Lai v. Bolakee, t L. 5 Cal , M9, 

(#») Gqpm Bundho Smfra Mah&paititr y Kalfmodo Banerjee, 23 W,E., 
388. See ante p. 242. (4 

(e) Brimatt Mkmim DM v. Mamhehun Sfrharj B B, L. E., 450, 

(p) MrajarO^ Dmi v. Mahammed t B,L. E., A. 0, 153. 

Bee a.so Singh y. Sh&ra Meahj t W. E., 67 

{0 Bmee Bersham r Meet Bhunjun Bingh^ 10 W, E., 325, 

(r) Ml Koonsroemma Begwn v. Mammm Dobb^ Marsh 122. 
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gagee has not executed a conveyance to the purchaser, (s) It is 
not the practice in the Mofussil to require the mortgagee to 
convey to the purchaser. The transfer takes place by way of 
estoppel. A, mortgaged his land to B in 1861, which mo.rt- 
gage vas then registered, but the mortgagee did not enter into 
possession. Subsequently, in 1866 A leased the same land to 0. 
That lease was registered and 0 entered into possession. In 1 867 
B obtained a deci ee upon his mortgage, and in execution attached 
and sold the mortgaged property. 0, who had applied to have this 
attadiment removed and failed in his application, sued to estab- 
lish his right under the lease and recover possession. Held that, 
under the lease of 1866, 0 took what the mortgagor had to give 
him, viz., a lease subject to the registered mortgage, and that ha 
could not resist a claim to possession by the purchaser at the sale 
in execution, (t) 

In a suit for possession between two purchasers, who had 
bought the same property at two several auction-sales under 
decrees obtained on two several mortgage-bonds, — Aeld, that no 
q[ae6tion could arise as to which mortgage was prior in point of 
time, but that the real question to be decided was, which of the 
parties could prove a piior title to possession, (m) A, on the 
11th March 1868, took a mortgage-bond of certain property, 
and obtained a money-decree on the bond on the 23rd January 
1869. Under this decree the mortgagor’s interest was put up 
for sale and purchased by A on the 29th April 1870. B, on the 
Srd Ucvember 1868, took a mortgage-bond on the same pro- 
perly, and obtained a decree thereon on the 31st May 1869. 
Under this decree the mortgagor’s interest was sold, and pur- 
chased by B on the 22nd April 1870. B took possession of the 
property on the 18th May 1872. In a suit by A for recovery 
■of possession : Held, that B was entitled to retain possession 
ns against A, although his own interest might be merely that of 
ft trustee for the mortgagor, and might he subject to A’s mort- 

lien, if he took proper proceedings to enforce it. (v) 

V Aidulia, L L. Si 

Si, 9 n&kog v. RWudslor Veu, I Ii. B , S Bom., 6—7. 
r. Tekuili^a Jor, t L. B., 6 CW,, S^. 

V. i. Ia 
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Section 4.— Of High Court Sales other than sales in execution. 

Sales bj the Registrar of a High Court in the exercise of 
its Ordinary Original Civil Jurisdiction are governed by rules 
and principles as to sales by the Court of Chancery in England. 
If the purchaser at such a sale refuses to complete or takes no 
steps to do so and is thought to be poor of means, the vendois 
may apply upon notice to such defaulting puich.iser for an order 
that the property be re-sold and that he may pay the expenses 
arising from his default, the costs of such application and of 
the ra-sale and the deficiency, if any, in price upon such re- 
sale/’ (w) Under such an order, the prime purchaser has still 
a hem jpmitenticB | so that if the property being a reversion, 
fall into possesssion before a re-sale, he may claim it on paying 
his purchase-money with costs, (je) 

Where there is great hardship and the contract is inequit- 
able, the purchaser will under extraordinary circumstances of 
surprise, mistake or inadvertence and in very exceptional cases, 
be allowed to forfeit his deposit and abandon the contract, if he 
comes to Court for relief speedily and without any delay, fy) 

When the sale is by the Court, the ordinary decree is 
simply that the property be sold by the Registrar ^^ith the ap- 
probation of the Court. The Registrar, following the practice 
of the Master of the Bolls of the old Supreme Court, inquires 
into the title with a view to preparing the conditions of sale, 
whieb are drawn up by the attorney of the party having the 
ioonduot of the sale and then settled by the Registrar in the 
presence of the parties to suit And after the sale, a ptir- 
chaser, who k not satisfied with the title to the properfy sold, 
is entitled to have an inquiry as to the title, and the Court will 
not knowingly pass off an absolutely bad title by means of 


(?«) Dart on V. and Stti Ed,, p 1226. 
(of) MQkrt$on v SkeUon, 13 Beav,, 9L 
Dart on T, and 5th Ed., p. 1227.» 
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special conditions, la sales by the Court, ihe parties alone 
convey, and the officer of the Court does not join. If the pur- 
diaser fails to complete, and the interference of the Court be- 
comes necessary, one of the parties to the suit is the proper 
person (and is the peison who in practice does always apply) to 
the Court and put the Court in motion. The Eegistrar or 
officer conducting the sale on behalf of the Court never applies. 

The purchaser at a Court sale by the Registrar generally, 
if he is so willing, applies to have the sale confirmed. 

The Couit cannot act against a person who is not a party 
on the record, unless be has come in and done some act which 
subjects him to the jurisdiction of the Court in the suit. The 
purchaser bidding at a sale by the Court subjects him to the 
jurisdiction of the Court, for “ the contract is entered into in 
the course of the sale by the Court.” (a) 

In the Presidency-towns the purchaser under a decree for 
sale in a mortgage-suit is entitled to a conveyance duly execu- 
ted by the mortgagor and the mortgagee or their representatives 
in interest. But whore a mortgagee becomes the purchaser of 

, ^ propel ty sold under a decree for sale obtained by 

Mort«agonieed ^ ^ \ i 

Boi comt’j upon liiui on liis mortgage, it is not necessary tnat ttie 

°i)Xpr mortgagor should join in the conveyance of the 
of P™P®^y mortgagee, as it is causing addi- 

^aic. tional trouble and expense^ without being of any 

real benefit ; for the title of the purchaser is complete without 
the mortgagor joining in the eonreynnee. The equitable estate 
which was in the mortgagor rests in the mortgagee as a pur- 
chaser under a decree of the Court, in addition to the legal 
estate which was already in him* This completes his title, and, 
therefore, nothing further is required, (a) A mere certificate 
of sale*^ by the Court is sujfficient to complete the title of the 
purchaser who buys under a decree upon his own mortgage. 

(is) Per Macphcrsoh Ohandra Nath Btswae v, Msm>JSfaA 

%%h B , pp. 492--93 (footnote.) 

Fer MAormsBSoiir J,, Jaleevam r. Chunder Oemaree 12 

B JIh 1 ^..^ *7 

^ In wWgiaal Side of the Calcutta High Court, all saie-e©rti totes 
m signed by the Eegistrar thereol, and toby a asiathJs Mdtofi, 
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The Court never orders an adult parly to the suit to sell 
his own property to pay his own costs ; and in most partition 
suitS; no costs are made to fall upon the parties other than the 
parties’ own costs respectively j and so it happens in partition 
suits commonly that, although the Court has the pioperty before 
it and within its reach, it does not order any portion of the 
property to be sold for the payment of costs. It is only when 
some of the parties are under disqualification, such as infants, 
lunatic, married women, and so on, and some other person is 
therefore liable in the fiist instance for the costs of suit incur* 
ed on their behalf, that the Court orders these costs, for the 
benefit of those third persons to be raised by sale of the share 
of the infant; lunatic, and so on. Similarly, in administra- 
tion suits where third persons, such as creditors, trustees, are 
concerned the person adtriinifetering the property himself, is 
entitled to be paid his costs by the persons to whom the pro- 
perty belongs, the Court orders that property to be sold for the 
purpose, and in this way, so to speak, executes its own orders, (6) 
The Court cannot sell as the property of a litigant party, 
that which, at the time of the sale does not belong to him, and 
it cannot sell the property of a person who is not a party to the 
suit in which the order is made. The Act of the Court trans- 
ferring the property is but the act of the party himself put 
beyond the reach of all question by reason of being done under 
the sanction and compulsion of the Court, (c) 

The follo'wing are some of the rules as to Eeisgtrar’s Sale 
in the Calcutta High Court : — (d) 

If the abstract of title be not delivered within the time 
Appiicaiiqa to specified iu the conditions of sale, a summons 
may be taken out by the purchaser and served 
on the party conducting the proceedings, requiring him to de- 
liver the abstract within a limited time. Such order shall be 
made thereon, and as to the costs of the applicaliott, as to the 

Judge shall seem fit 

(6) Per Phisak J, iu Koilaih Ohund^* v. FuicAa^ ^'joh^L 

8 B. L B , 473-80. * 

(r) I&M3B.L E.,atp.477 
ftl} Bee Belchamber's Eules and Ciders, pp 183—205. 
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Any disputed question arising out of objections or requisi- 
Qiifations aris tions by a purchaser may be brought by either 
jatiuns or re- before the Registrar, who shall certify his 

qwbiiions. Opinion, and shall also certify by whom the castsi 
ought to be paid, 

When important questions of title are in dispute, either 

Iiujiiry T^iie- party may apply, on summons, for an order that 
thei I £?oud title f, ‘ ^ , . . 

can be made. it may be referred to the Registrar to inquire 

whether a good title can be made. 

If the title be found to be good on grounds not appearing 
Costs of en- on the abstract, the purchaser, unless otherwise 
ordered, shall be entitled to the costs of the 
enquiry. If the title be found to be good on grounds appear- 
ing on the abstract, the purchaser, unless his objections have 
been frivolous and vexatious, or unless otherwise ordered, shall 
not be liable to pay more than his own costs of the enquiry. 

When a sale of immovable property is set aside, the pur- 

If a set chaser unless precluded by the conditions of 

unless otherwise ordered, shall be en- 

oeive back bis titled to receive back his deposit or purchase- 
deposit or pur- n . 1 • 1 -1 . 1 * 

chase- money money, and to be paid his costs, charges, and 

with coats. expences occasioned by his bidding for and being 
declared the purchaser of the property, and of and incidental 
to his application to be discharged including the costs of iu*^ 
vestigating the title and of obtaining Oounsers opinion, (e) 
If there be a fund in Court standing to the credit of the cause, 
iho purchaser's taxed costs, charges and expencea may be or- 
dered to be paid out of it ; but if there be no such fund, the 
cost% charges and expences may be ordered to he paid by the 
party having the carriage of the proceedings, or otherwise as 
the Judge may think fit, without prejudice to the question by 
whom such costs, charges and expences shall be ultimately 
home and paid. 

A purchaser of immovable property, or of auy right, 
iifcip, or interest in such property, who pays his purchase-money 


(s) Martn % J&mm 9 4. It, % Bep, W. 
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into Court without his right to object to the title being reserve!, 
or who enters into possession, shall be deemed to have accepted 
the title. 

^ On the purchaso-money for immovable property being 
paid, the purchaser [except in cases in which the legal estate is 
already in him, and the equitable estate has p«asso<l to him by 
virtue of the sale so as to complete his title] shall bo entitled 


to a proper conveyance, in which all necessary parlies shall 
join as the Registrar shall direct. 

Unless otherwise ordered, the conveyance shall be pre- 
pared by, and at the expense of, the pui chaser, and shall be 
sent for approval to the attorney of the party having the con- 
duct of the proceedings. 

If there be any improper delay in perusing and returning 
conveyance to the purchaser, he may apply, 
returniwg ** the on summons, for the return thereof lo him, and 
such order shall be made thereon and as to 
costs as to the Judge shall seem fit. 

Subject to appeal to a Judge, every conveyance shall be 

Conveyance to settled by the Registrar, if the parties differ 
beseniedhythe , , c .u i 

Eegistrar. about the Same, or if any of them be under any 

legal disability. 

If any person certified by the Registrar to be a necessary 
Pioceedin^ io party to conveyance be a minor, or otherwise 
S’™? wnny- di&abilifcy, or being sui juris, shall neg- 

»noe. lect or refuse to execute the conveyance, an 

order may be obtained, in the case of a person under disability, 
directing the Registrar to execute the conveyance for him and 
in his name, and, in other cases, directing the person io execute 
the conveyance within a time to be fixed by the order, in de- 
fault thereof directing the Registrar to execute the same for 
him and in his name. The application shsdl be on summons, 
and shall be supported by an affidavit or affirmation of the 
facts, and it shall he shown that the person required to execute 
the conveyance was certified by the Registrar to be a necessary 

party, and that the conveyance has been approved of by such 

ol 
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party or by the Registrar. Unless othorwi&o ordered^ the costs 
of *!ueh api)li(ationj in the cabe of a peison tinder 
diaalfJity, shall bo pait of the costs of the sale, and in other 
aLali bo boi iie and paid by the defaulting party. 

No oiduing shall be opened, except with the consent of the 
paulii^or, 01 iiiiksb it be shown that there has been fraud or 
niiscoiieutt in the management of the sale, or that the pur- 
eha^ei bj Kason oi being in a fiduciary position was disquali- 
fied fiom pui chasing. 

A party to the cause may obtain leave to bid at the sale. 
Such leave, if not contviineJ in the decree or order directing the 
sale, may be obtained on summons ; but the costs of a separate 
application, unless otherwise ordered, shall bo borne and paid 
h} the applicant. 

Leave to bid will not bo given to a guardian ad litem, nor 
to a receiver ; nor without the consent of the parties, to an 
executor in the suit, or a trustee of the estate, unless the Court 
is satisfied that an advantageous sale cannot be otherwise effected. 

When a sale is ordered at the instance of a subsequent in- 
Hr served bid- cumbrancer or of a mortgagor, or when a party 
having the carriage of the proceedings has ob- 
tained leave to hid, unless otherwise ordered, or unless dispen- 
sed with by the proper parties, a reseived bidding shall be fixed 
by the Regiatrar. The Registrar may also in any other case in 
vUiich it may be deemed necessary or desirable fix a reserved 
bidding. Unless otherwise ordered, the reserved bidding shall 
not be divulged to any person either before, at, or after the sale. 

Upon sales by Court of land— earth, coal, stone or mineral 
may be excepted, and any rights or privileges may be reserved, 
and the Court may require the purchaser to enter into any cove- 
nant, or submit to any restrictions, which it may deem advis- 
able. (/) And the Court is in every case of such a sale to 
direct who is to convey, and if there be any infant in the suit 
whose rights are affected, the Court may appoint an officer 
thereof to execute th e deed of conveyance on behalf of the infant. 

{/) Lord fet Leonards Handy Book of Broportj-Law, 7 Ed., U% ' 
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Section 6.-Of Sales tiy Eeeeiver undep Order of Court. 

The receiver in a suit is nothing more than the hand of 

Fauctioas^of P»i’POse of holding the pro- 

Eoomer. perty of the litigants whenever it is necessary 

that It should be kept in the grasp of the Court, in order to 
preserve the subject matter of the suit pcacfcrtfc kte ; and the 
possession of the receiver is simply the possession of the 
Court. He has no personal rights in the property, nor can he 
take any steps with regard to it, without the sanction of the 
Court. If it is necessary for him to take action of any sort, 
he should be put iu motion by the Court on the application of 
the parties to the suit ; and whatever he rightly does with 
regard to the property, he does simply as the agent of the 
owners of tlio property. ((/) 

Property in the hands of the Receiver of the High Court 
cannot be proceeded against by attachment in the Mofassil,(;i) In 
Beer Clumd Oossain v. Hogg {i) an injunction was granted by 
the High Court to restrain proceedings in the Mofussil against 
the Court Receiver. ^ 

By a decree of the High Court obtained by D M (mort- 
gagee) in November 1871 in a suit on a moilgage brought by 
him against B C and P 0, it was ordered that the suit should 
be dismissed against P C j that the amount found due on the 
mortgage should be paid by B 0 to D M j that the mortgaged 
properly, some of which was in Calcutta and some in the 
Mofussil, should be sold in default of payment, and any defi. 
oien<^ should be made good by B 0, OChe property in Calcutta 
was sold under the decree, and did not realiase sufli aeut to 
satisfy the decree. D M, thereupon , in August 1873, obtained 

(^r) WulMnsm v Qangadhar SMar, G B L, R., 486 

W Olmnder Ohunder v, Prauk,mto Chuudet , I HE,! Cal.. 403. 

(») Coryton’s Eep., S6. r > , 
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an order for tlie transfer of the decree to the Court of 24-Pur- 
gnnahb for execution : after the transfer B 0 died in December 
lS74j leaving a widow and an adopted son his representatives, 
against whom the suit was revived. The decree, however, was 
returned to the High Court unexecuted. 

In a suit for partition of the estate of B 0 deceased, 
brought by P 0 against B 0 in the High Court, a decree was 
made in February 1871 for an injunction to restrain B 0 fiom 
intermeddling with the estate or the accumulations, and for the 
appointment of the receiver of the Court as Receiver, to whom 
all paities were to give up quiet possession. B 0 was in this 
suit declared entitled to a moiety of the property in suit. Held^ 
011 application by D SI to the High Court for an order that the 
lecoiver should sell the right, title and interest of the widow 
and son of B C in the estate in bis hands to satisfy the balance 
of his debt, that D M was entitled to an order that B C’s interest 
in the property in the hands of the receiver should be considered 
as attached, that the receiver should proceed to sell that interest, 
and that for the purpose of carrying out the sale, B O’s representa- 
tives should join in any conveyance which might be necessary,( J ) 

Where the receiver is employed by Court to sell any por- 
tion of the property bi custodid hyUj he is under no restrictions 
w^hatever as to selling the same with or without special condi- 
tions of sale. When the property is sold under such an order 
the receiver as a rule of practice joins in the conveyance, for 
being receiver in possession it is practically necessary he should 
do so, and the usual conditions of sale show that he intends 
to join, (i*) Mr. Justice Phear was, however, of opinion that the 
receiver in such cases is not a necessary party by the fact 
of his being in possession. In Wilkinson v. Gimyadhar Sirkar (1) 
he said; — Justice Maopherson thought that, when 
the receiver sells under an order of the Court, inasmuch 
m he is in possession of the property, it is practically 

(/) Mm Ohmdm Qhmder v. FrmhiBto 01mndm\ I. Xi B., 1 Cal., 

(k) Per J in Muwas v. 6 B. L. E, 493 (note). 

(f) 0 B. li. Jfc*, at pp. 493-*-94. Bee 254-^55. 
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necessary that he shoalJ join in the conveyance. I mnsfc 
say I have a very strong opinion that this is not so. It is 
not necessary that any one 'should join in aconvejance of pro- 
perty, simply because he is in possession of it, though it 
is always necessary that he should be joined vhen he has 
any interest in it, which must be the case of com se if ho is 
in possession by right of lien ; and I think it piobalde that it 
was posssfesion of this soit which was present to Mr. Justice 
Maepherson’s mind when he delivered his judgment in Bistvas 
v. Biswas, (m) But the receivei’s possession is not pos^^ession 
by any personal right. It is the possession of the Court, and 
he is totally devoid of any interest in the property. It appears 
to me that the order of the Court that the property should be 
sold by the receiver does not impose any liability or re&poU’* 
sibility on the receiver, which is not borne by the officer of the 
Court, who usually canies out orders for sale in the absence 
of any express nomination of i’he person who should do so. 
lappiehend that the order of the Court that the property in 
suit should be sold is merely operative on the parties to the 
suit. It binds them, willing or unwilling, to the sale of the 
property w^hich will be made under the order. Some one must, 
of course, act as the agent ; and when any of the owners ab- 
stain fiom taking part in it, or are under any disqualification, 
the person must be some one appointed by the Court* The 
order that the receiver do sell specifies that the receiver is to 
sell instead of the ordinary officer of the Oourt/^ 

Where the receiver in a suit had, by order of Court, sold 
Suit for specific certain property in the suit, and had executed 
Beceher. tile contract of sale in liis own name, a plaint 

praying for specific performance against the purchaser for refas- 
ing to complete the contract, was admitted with the receiver at 
co-plaintiff, he having obtained leave to sue. (n) “ The receiver,** 
said Mr. Jnstica Phear, “ has no interest in the property j he 
in entering into the contract of sale, acted solely as agtent, to 

(m) S B< L. R, 492 — 93, See also poif, p, 204 — 66. 

(«) IFdftfesoB V. QmgaSkar Sarkar, 6 R Xi. R, 486. 
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{li(‘ k!.owIeJ;?o of evervbodj concerned, and not as principal. In 
all snit^ lor =.pecitic performance, it is above all things necessary, 
that there should bo mutuality between the parties.” 

I^'here certain property, the subject-matter of a suit, • in 
which the Court Receiver had been appointed receiver, was 
soid in pur^uance of an order of Court made by consent of 
patties,— that an application by the Court Receiver for an 
order that the purchaser do complete the purchase according to 
the conditions of sale must be refused as not being made in 
proper form. A sale of property under an order of Court by 
a person appointed receiver in a suit is not a sale by the Court, 
fho lact that such person is the Court Receiver does not place 
him in a dilierent position, (o) Mr. Justice Maepherson in re- 
fusing the application delivered the following judgment ; « This 

is an^ application made upon petition by Mr. Hogg, the Court 
Receiver, for an order that the purchaser of certain property 
which was sold by the receiver, under an order of Court, do com- 
plete the purchase according to the conditions of sale j and 
that, in default, he may be attached, or a re-sale of the property 
at his risk may bo ordered. In no book of practice can I find 
any authority for saying that a sale of droperty by a receiver 
is, in any sense, a sale by the Court ; and nowhere do I find 
that a sale by a recei^'er has been treaetd as a sale by the 
Court. But it is true that, in some cases, sales by a receiver 
have been confimed by this Court, preparatory to possession 
being ordered to be delivered to tbe purchaser, the receiver not 
bemg at liberty to give possession without an order. An in- 
stance of this oooured on the 21st of December last, when an 
order was iwde in the suit of MonmothmathJD^ sr. Aahutosk 
J>ey, confirming a sale by the receiver and ordering the pur- 
chaser to be put in possession. When a sale is by the Court, 
the ordinary decree is simply that the property be sold with the 

Itart! “PFoUtion of the Court. The order made in this 
hak«» and IS an order, bj oonsont of all parties that 

a. b. .t lltert, lo M l), aod d, »U, 'for 

(*) Ohmier Wath £fmu v. Bism Mtli .Siaww, 6 R It ft., 412." 
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the best jirice he can get for the same by public sale, v, ith tlie 
privity, coiisont, and concurrence of the solicitors of the plain- 
tiff and of the defendants/ — the power given to the receiver 
beipo independent of any further inloi'feionce by the Court, 
save that the conveyance is to be settled by a Judge if the 
parties differ. When tbe sale is by the Court, the Registrar, fol- 
lowing the practice of tbe Master, inquires into the title with a 
V iew to preparing the conditions of the sale. And after the sale, 
a purchaser who has not accepted the title is entitled to have an 
inquiry as to the title, and the Court will not Icnowiiujly pcus of 
an absolutely lad title hy means of special cumhtions. The receiv or 
being empowered to sell with consent of the parties, is under 
no restrictions whatever in this respect. In saying this, I do 
not mean to say that sales by the Court do not often, under 
special circumstances, take place under conditions similar to 
those under which tbe sale which is the subject of this applica- 
tion was made. When the receiver sells under such an order, 
he joins in tbe conveyance 5 being receiver in possession it is 
practically necessary he should do so ; and conditions of sale 
in ibis instance show that the receiver intended to join. When, 
however, the sale is by the Court, the 2)arties alone convey, and 
the officer of the Court does not join. Finally, when the sale 
is by the Court, if the purchaser fails to complete, and the 
interference of the Court becomes necessary, one of the parties 
to the suit is the proper person to apply (and is the person who 
in practice does always apply) to the Court, and put the Court 
in motion. The Registrar or officer conducting the sale on be- 
half of the Court never applies. Here the receiver applies him- 
self, showing thus that he does not consider that his position is 
the same as that of the Registrar coudueting a sale held by 
order of Court. The fact that Mr. Hogg is the Court Receiver 
does noi^ as it seems to me, place him in a different positioa 
from that which any other person appointed receiver in the suit 
would have tiled. The application must be dismissed with costs, 
as being one which ought not to have been made in this form.” 
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Seotioa 6 —Of Sales of Ancestral IProperty. 

If tlio lieir of a deceased EEindn or Muhammadan has sold to 

a Imid file purchaser property which he has inheiited, he is les- 

ponsible for the assets received, but the property cannot be 

followed in the hands of the uprehaser. (p) 

t'lk by the In the absence of authority in the eldest 

el(W biothtr. bi other from his brothers to Sell their rights, the 

<!ale by the elde^t brother is not the act of all the brothers. (^) 

By the Muhammadan law an heir, like an executor, may 

Sale by heirs properly sell portions of the estate of the de- 
ol -1 Mulum- » . 

mid in. ceased, it necessary, tor the purpose of paying 

debts or legacies or otherwise in the course of a due adminis- 
tration of the estate : and there is nothing to invalidate the title 
of a bomifile purchaser who pays full consideration and buys 
without notice of there being any reason why the sale should 
not have been made, (r) 

A purchaser from the heirs of a deceased Muhammadan is 
not bound, as if ho were dealing with a Hindu widow, to en- 
quire into the existence of a legal necessity ; and even when 
the property is sold in execution of a decree, he is not bound to 
ascertain whether it is sold for ancestral debts or for the private 
debts of the judgment-debtors, (s) 

Under the law of the Mit&kshaiA each son upon his birth 
takes a diare equal to that of his father in ancestral immov- 
able estate, and can compel his father to make partition of such 
estate. The rights of the co-parceners in a joint Hindu family 
consisting of a father and his sons do not differ from those of the 
co-parceners in a like family consisting of undivided brethren, 


(p) Mam Ooltm Doley v. Aynia Segum, 12 W. A, 177. 
tf) Km Ohmi Bui, v. Sindoobc^hmi Donee, 7 W. E , 298. 

(r) Bsad Siai Mnayei Sosmu v, Sged Mamjm Ah, 10 W, E., 2l(t, 
(«) Mt, WsMmnieia v. Mt, Stdraiium, 14 W> E, 8^ 
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except in so far as tlie sons are atf^cted by tbe obli^^ation of 
the Hindu law to pay their father’s debts, and by the fact that 
he is naturally the manager of the joint family estate. 

It is a settled law in the Madras Pi esidency, that one co- 
parcener may dispose of ancestral iindi\ided e-^tate to the ex- 
tent of his own share, even bj" private cou\ chance, whether for 
value or by gift. 

In the Bombay Pie^Jidoncy, unanthoii/ed alienations 
voluntarily made by one co-parcener, are good, even for his 
own share, only when made for \alue. 

In Bengal, the law w^hich prevails in the other Presidencies 
as to alienation by piivate deed has not yet been adopted, hut 
it is now settled, that the purchaser of the undivided property, 
sold in execution of a decree during the life of the debtor for 
his separate debt, acquires the debtor’s interest in such pro- 
pertj^, with the power of ascertaining and realizing it by 
partition. 

Under the Hindu law, subject to certain limited exceptions, 
the whole of the undiviJed estrte of a j'^mt family is liable in 
the hands of sons for the debts of tlxe^r father. Accordingly, 
where ancestral property has passed out of the family, either 
under a conveyance executed by the father in consideration of 
an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for the 
father’s debt, his sons, by reason of their duty to pay their 
father’s debts, cannot recover that property unless they show 
that the debts were of a kind for which they would not have 
been liable, and that the purchasers had notice to that effect 5 
and a purchaser at an execution-sale, being a stranger to the 
suit without such notice, is not bound to make enquiry beyond 
what appears on the surface of the proceedings. 

In a suit by the members of an undivided Hindu family 
^governed by the law of the Mitftksharfi., to set aside a sale of 
joint ancestral property which had been sold in execution of a 
decree obtained against their deceased father, on the ground 
tibat the debt was not one for which such property could be 
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made liable, it appeared that prior to the sale, the plaintiflFs had 
preferred a claim of objection thereto on the same grounds, and 
that the Court of execution had declined to adjudicate the 
claim, and had directed the sale to proceed, referring the claim- 
antb to a regular suit, Held^ that the purchasers at the execu- 
tion-sale must betaken to have had notice, actual or constructive, 
of the objections made to the sale by the plaintiffs, and of the 
order passed thereon by the Court, and to have purchased with 
knowledge of the plaintiff’s claim, and subject to the result 
of their suit. Held also, that the property having been attached 
for the debt of the co-sharer during his life-time, the sale was 
good for his share, but, that as it appeared on the evidence in 
the suit that the debt was one for which, according to Hindu 
law, the otlier co-sharers could not be made liable, the sale was 
not good for their shares, (m) 

Ancestral property which descends to a man under the 
MitfiksharS, law is not exempted from liability 
because a son is horn to him, 
ofauceitripro* Jf- jg ^ pious duty on the part of the son to pay 
his father’s debts, and the ancestral property in 
which the son, as son, acquires an interest by birth is liable 
to the father’s debts, unless they have been contracted for 
immoral purposes. The Mithild law is the same. Where a 
father has sold ancestral property for the discharge of his 
debts, if the application of the bulk of the proceeds has been 
satisfactorily accounted for, the fact that a small part is not 
accounted for, will not invalidate the sales, 

A sou cannot, under the Mithil^ law, set aside the sale 
of ancestral property by his father for the discharge of the 
father’s debt, and oust the purchaser. It is doubtful whether 
a son can under the Mitdkshara law recover an undivided 
share of ancestral property sold by his father. 

A Bon is not entitled under the Mithili law to any inter- 
est in ancestral property sold by the father before his birth, (f^) 

{m) SikN^' Mm v. 8^ Fer^Md I- L. B., S Cal., 14S— 4^ 
{») 0irdMm LaU v. Mkniop Zall^ B B., 1 I. A,, $%l ; 14 B* L* K, 
XS7t See also v. Zmkmn t U B., % AE., 800-^, 
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Under the MiUksharS and the Mayukha, the son takes a 
vested interest in ancestral estate at his birth. Bat that interest 
is subject to the liability of that estate for the debts of hm 
father and grandfather. 

The ancestral property of a Hindn fatlier may be sold 
either by himself or by a Civil Court having jurisdiction, in 
satisfaction of his debts, not contracted for illegal or immoral 
purposes, and such sale will bind sons in esse at the time of 
the sale, (o) 

Ancestral property may be sold by a father to effect his 
release from prison, (p) 

Under Hindu law where there is found to be an ancestral 
debt, and a sale is effected to pay it, the purchaser at such sale 
is not bound to enquire whether the debt could have been met 
from other sources, (q) 

The rights of a Hindu son under the Mit&kshar4 law 
during his father^s life-time in ancestral property, a right 
of joint enjoyment thereof under the father's management, 
and a right to partition under certain circumstances, together 
with the right of succeeding the father in the management 
after his death, may be vested rights, and are undoubtedly of 
an incipient proprietary character, but they do not constitute 
a transferable or (inheritable property, and they cannot survive 
the person in whom they are vested, (r) 

A, a Hindu, sued B, the widow of 0, claiming to be en- 
titled with others as heirs of 0 under the MitSkshaiA law to 
certain property. The suit was compromised on the terms, 
as to one portion of the property that it was to be retained 
by B for life, and after her death to be divided according to 
specified shares between A and the other claimants* After 
B's death, A obtained possession of his share under the deed 


(o) v. JSfamhriehm J, L. B., 1 Bom*, S62. Bee alio 
0irdham Ml v. Kanioo Lall and Muddm Mehm Thak<m v 

Mlj L* B , U. A., Zn ; S. 0., 14 B. L. B., Idl 

(p) Bidm Sdm V. Bhree Kkhm I N W* E H €. Ben, 83, 

m Ajnyfm vT Gmiiaree, 4 N. W. E, H 0. Bep., 110. 

ir) v 4 N. W. E* H. 0. Bep., 13T, 
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of comproraUp. A « anafed the propeity, and during his 
life-timo his <-01 ' sued to set aside the alienation on the ground 
that it nas anco ha! properij'. It ites hold, that A took the pro- 
perty ahsolutfly, and not as ancestral property. It is going 
^ Inn too far to hold,” said Mr. Justice Jackson, “ that 

iw ihiQ Ll. ti if family embanassment exists such as 'is about 
'■ to cause the sale of valuable landed propeity, 

it is not snfhcient to entitle the purchaser to relief that he 
should show the exi'-tence of such embarrassment, bnt he must 


em^uiro into the circumstance connected with that debt, must 
go into the history of the matter in which the embarrassment 
originated, and trace back the whole chain of transactions 
from the beginning. This is not borne out by the decisions 
of the Privy Council upon this point.” (s) 

Under the jMitdkshaid law, when a sale of ancestral pro- 
perty by the father has been set aside in a suit by the son, 01 
the ground that there was no such necessity as would legalise 
the sale, and that the son had not acquiesced in the alienation, 
the “on is entitled to recover the property without refunding the 
P’uchase-monoy, unless such circumstances are proved by the 
purchaser as would give him an equitable right to compel a 
refund, (t) 


In justif>ing the purchase of ancestral property, the pur- 
chaser is not bound to prove the fact that family necessity 
actually existed j it is sufficient if ho establishes that he made 
hmd/Kh inquiry into the matter, and was in that inquiry 
reasonably led to suppose that the necessity did exist. («) 

According to SadahaH Pmsad Sa/utv. Foollmh Ko$t, (») a 
sale of undivided ancestral property by a father without any 
legal necessity and without the consent of all the co-sharers is, 
under the Mitdkshaid law, invalid. It is not valid even as re- 
gards the father’s share. A son going to set aside such an 


($) MaMVir Sjmu v, Juhka Smg, 8 B, Ij B., 38 : 16 Ti: 

(«) Smgh V MxMur Singh^ B* L, B*, Sup Yol? 1018 

(?> Mt$ser, 21 R., 196. 
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alienation according to that case, entitled to a decliiation 
that the alienation is void altogether. The son suing in the 
father’s Hfe-time, on behalf of the family may be eiitith <l to a 
deciee for posses^aion. Upon iivliat terni'^j tint decree should be 
made will, according to the det i^ion in ^dhoa T> / 1 v. 
iiolhur 8uujh^ {w) depend on the ecjiiity nliieli the {)nrehaM r tnav 
have to a refund of the puicha«e-inoiie\, or to be placed in the 
position of an encumbrancer as against the joint fainilv in the 
particular case \x) The iladras High Court has, lion e^ or, held 
that a sale by a father is valid by Hindu law to the extent 
of his own share of the undivided estate. There is no di-stinc- 
tiou according to the Madias school between a father and other 
co-parceners, (y) 

Mr. Justice Field in one of his learned judgments thus laid 

Mit a k s h a r a mortgage of joint 

property by a father governed by the 
joint Wily pro* Mitdkshard Code : — I* A father governed by 
the Mit6kfclmr& law may alienate the family pro- 
perty to discharge debts incurred by him for puiposes not 
illegal or immoral. 

IL If the son seeks to set aside such alienation as to his 
own interest, ho will have to show that the purposes of the aliena- 
tion were illegal or immoral 

III. If the son, being adult, has joined in the conveyance, 
or led the alienee by his couduefc to suppose that he assented to 
tho alienation, he will be estopped from disputing its validity. 

IV. These propositions apply to a mortgage, so as to plaoo 
the purchaser at an execution-sale under a decree upon the 
mortgage-bond in the position of an alienee by private sale. 

V. If the son has been a party to the suit in y^Mch the 
decree upon the mortgage-bond was obtained he is coiKjhided. 

VL But if the son has not been a parly to fte suit, he is 
not concluded, but must show that the original debt was con- 

(w) 9 W. E., 511 See also B. L B. Sup Vol , iOlB. 

{J!j Mmmmn 2>utt Moy v. BhugHt Ekhm <0 XkUr Naramn 
Sm^h, 8 B. L. E„ 358 j 15 W. B , P. B , 0. [Sea ank p* &7. 

(y) Eamidan v Mmmru Nuih^Uj 2 Mad, Xiep., 410. 



263 


ONUS ON PUECHASBE. 


[Chap. IV. 


traded for illegal or immoral purposes, in order to recover his 
share of the property from the purchaser. 

VII. Where the father has neither aliened nor mortgaged 
the family property, bat it is sought by suit to make that 
property liable to satisfy a debt incurred by the father, the son, 
as well as the father, must be a party to the suit. 

VIII. When the creditor sues the father alone for a debt 
contracted by him alone, and in execution sells the right, title 
and interest of the father only, the purchaser at this sale does 
not take the son’s interest. 

IX. A suit by a Hindu governed by the MitAkshar^ law, 
to recover possession of property sold during his minority by 
his father, is within time if brought within three years after he 
attiiins the age of twenty-one. (z) 

Under the MitdksharS, law, a son is entitled to recover 

Son's right to ® father ancestral pro- 

Tccover posses- pertv improperly sold by the father, and in the 

Sion. Eefimdof \ r / x- • * i • i, u 

pwlwse-inonsy. absence of proof of circumstances which would 
Onnsptolmndi. give the purchaser an equitable right to compel 
a refund from the son, the latter would be entitled to recover 
without refunding any part of the purchase-money. Jbut if it is 
proved that the son got the benefit of his share of the purchase- 
money, the son must refund his share of the purchase-money 
before he can recover his share of the property sold. And 
where the purchase-money has been applied to pay off a valid 
incnmbiance on the estate, the right of the son to recover will 
he subject to that of the purchaser to stand in the place of the 
incumbrancer. The omu in such cases to prove the application 
of the purchase-money lies on the purchaser, (a) “ It appears 
to ns,” said tiie Calonita High Court, “ that as the Mit^ksharA 
law gives a son an equal right with the father in the matter 
of alienation, it mnst give him that right absolntely j and that 
a son seeking to set aside imprudent or unnecessary sales 
made by a father, is not hound to refund to the purchasers. 

(*J MfmjAMl Siiuh V. Degnarem Singi, I U, B,, 8 Cat., 617. [260 ((). 

{«) DgM Singi v. Gfotiur Singh, 9 W. B.. 511. See mil p. 
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If it were so, he wotild not succeed on his right ns a son, 
but on his power as a man of substance. A poor man would be 
virtually deprived of the right which the Mit^kshaiA law 
undoubtedly gives him. 


Oases of this sort appear to us to be those in wdiich the 
maxim of ^ caveat emptor* should be strictly applied. Every 
purchaser in the MithilS. districts knows perfectly well the 
nature of a fiither^s rights in ancestral* property ; and if he 
chooses to purchase, without first securing the consent of the 
heir, or without assuring himself of the existence of a necessity, 
ha has only himself to blame if the son recovers possession of 
what has been improperly taken from him. He appears to us 
to have no claim to equitable consideration.” (&) 


When a sale, effected by the representative of the joint 
Sale by Karta family, the hartd or guardian, is impeached on 
or guardian. ground that it was not justified by neces- 

sity, it is only incumbent upon the defendants who purchased 
in the belief that there w’^as such necessity to show that they 
had made all reasonable enquiries under the circumstances 
which attended the case, and had reasonably been led to the 
belief that there wm such necessity, (c) Mr. Justice Phear in 
ProtecMon to dismissing an appeal against a sub-pur- 

for without notice thus expatiated 
on the rule of law on the subject In the case before us 
the defendants purchased, as I may say, second-hand, five or 
six years after the property had been originally sold by the 
father, and during the whole of this time the present 
plaintiffs stood by quiescent, and did not in any way inter- 
rupt or interfere with the enjoyment of the property by the 
father's vendee. That fact alone, it seems to me, ought to 
go a long way to satisfy a bond fide purchaser from that 
vendee that the original transaction had been a good and valid 
one. He cannot by the nature of the case haTe it in his 
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power to make narrow enquiries into the circmnstances which 
](‘il to the sale of the family property five years before 

the time at which ho purchased, and a comparatively little en- 

qnirv, Mipimrtod by the evidence of horn fdes in his case, 
1 think to be sufficient to afford a good defence to the 
man vho .-stands in that position. But whether this be so 
or nor, it is very clear to my mind that even if the plain- 
ti'f. are in strict law entitled to say to the defendants ‘ you 
hare obtmned no legal title to this property, it is family pro- 
perty which our father had no power to alienate, and we call 
upon yon to drdiver it back to the family,’ yet they certainly 
cannot do that without offering at the same time to refund to 
the dt'f'... lants the money witli interest which they paid as con- 
sitftration for their purchase. Tho Court could only grant a 
ch-cree for the recovery of the property by the joint family upon 
those terms, because it would be intolerable that it should be in 
tho porver of the adult members of a joint family to stand by, 
to sec Ihe property sold to persons who l>md fide gave money 
for it, to remain quiet in view of these facts for a period of ten 
yearn without in any way, disputing the enjoyment of ihe pro- 
pertv obtained under that alienation, and then that they should 
come into Court and he al’owed to say ‘ although we have stood 
by for these ten years, we have not stood by for twelve years, 
and therefore we can claim to have the property given back to the 
family without re-imbursing you a single pice.’ It seems to me 
ihaiitis a very plaiumattor of equity and justice that, if the 
plaintiffs under circumstances like these seek to recover back 
the family property which they have allowed for these years to 
remam out ot the family, they can only do so under the condi- 
tion of refunding to the purohasera ihe money which they paid 
for the purchase.” In this case ihe appellants made no offer to 
refund ihe purchase-money, and the appeal was consequently 
dismissed on tho principle that he who seeb equity must do 

OAouirfAry T Sheto QabM Fandmi 11 B t, T? ’ 
App, S9>at>. ^ tim Mit^H &, ThuAmr v. Bam B 8 7j’ 
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here a joint family property was sold, in ordor to raise 

dc^mina “otto f>lh(‘r nroperiy whir’ll had been 

property. mortgag’d, t’l. i \i,i.s .iiMut lO be foroelo^i !, and 

there was uoihing to show fbat il.e tia.isadion wae not for the 
benefit of the family, the sale was (.eeiared lo be good : and it 
w.as h Id fcliat, as a lirge sum was due on the mortgage, the 
purehasar was not bound lo enquire inf ) the original iiet’esbity 
for giving the mortgage. The rale that only so much of the 
property should be sold as will meoi. th' necessity, docs not 
apply to oases whm-e the e\cp.ss is small, or whore the money 
really required cannot he otherwise raised, (c) 

In a suit to avoid alienations otfected by plaintiff's fatli“r 
^ at a ti me when jilaintiff was living in eommen- 
sality with his fathor as a member of a joint family, which suit 
was brought after 12 or 13 years had been allowed to go by 
without any objection save the filing of a petition of protest 
in a Court of Justice, whereof the vendees were not made 
a,ware it was held by the Calcutta High Court that the plain- 
tiff having lain by for so long m, he has done must, under the 
circnmstances, be taken to have cousonted to the alienation, s.( /) 
Assuming tliat an alienation by a father, srlio at the time 
of such alienation was a member of a Hindu family living in 
commensulity, may be questioned by a son, it will have to ha 

seen who) her the alienation was made for purposes which fusti- 
fied it. (</) 

The three senior inerabors of an undivided Hindu family— 
the remaining member of which had disappeared— selling forth 
a ground of necessity, executed lo the plaintiff, in November 
1870, a mortgage, duly registered, of a piece of land which 
formed part of tlie family estate. Certain judgmeninsreditors 
of fte absent member subsequently attached and sold his share 
in the said land under their decree. The plaintiff’s undivided 

V. SsroxKaEB n.-Baho lurMnr Sing 

(f) Lorain 8m v. Jmnd Mts 0 er, SI W R 

( 0 ) No^r Mrnm r. luhti rUmd, 2 K. W/p/^ C ifp:, m ' 

il 
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son purchased it, and in 1872 re-sold his right, title and interest 
in it to the defendant’s father, 'without disclosing the facts of his 
father’s mortgage, but without any active fraud on the part of 
himself or his father to suppress the fact from the knowledge 
of his purchaser. 

In ] 874 the plaintiff obtained a deci'ee upon his mortgage, 
and attached the land. In a suit by the plaintiff to establish 
his right as against all the land included in his mortgage. 
Held L That the mortgage being, under the circumstances, 
a valid one, the sale of the absent son’s share was subject to 
the lien created thereby, 'which lien was not disturbed by the 
purchase and subsequent sale of the share by the son of the 
mortgagee. The oiigin of the son’s title was distinctly stated in 
the deed of sale to the new purchaser, who, by the facts of its 
being a sale of a share, was put upon inquiry. 

IL That the mere want of disclosure, by the plaintiff’s un- 
divided son, of his faiher^s mortgage, was not enough to create 
an estoppel against his father seeking to establish his claim 
under the mortgage. If there bad been,” said West, J., any 
active fraud, any artifice by which the mortgagee, directly or 
indirectly, had prevented the purchaser from his son from making 
the reasonable enquiry at the registration office, the case might 
be different.” (A) 

Mere production of decrees will not establish the propriety 
and necessity of a sale of ancestral property. There should be 
evidence of the nature of the debts on which such decrees 
originated, (i) 

A brother acting as manager of the family property, and 
for the benefit of the minors, although he has not obtained a 
certificate of guardianship under Act XL of 1868, may make 
a temporary alienation of the family property for necessary 
purposes and for the benefit of the minors, (j ) 

Landed property acquired by a grandfather, and distribut- 
ed by him amongst his sons, does not by such gift become tiie 


(4) R S. JmM V. 1. R I. L* E., 2 Bom., 650. 

Me&im €md others v. Mamjeet, S N W. B. C. E< 
0 ) Smittti J^mhrnl v. Qhand Khm % N. W*. K H. Q., 
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self-acquired property of the sous, so as to enable them to dis- 
pose of it by gift or sale without the consent, and to the preju- 
dice, of the grandson, (/c) 

, The plaiatifiTs father, as manager of the undivided family, 
Suit by sons to soU part of certain ancestral property to the 
defendants, ^\ho subsequently, in a suit against 
Acquiescence. plaintiff’s father alone, obtained a decree for 

possession, and subsequently obtained possession thereunder, 
which they enjoyed for 10 years, when the plaintiff filed a 
suit to recover the property sold. The deed of sale recited 
that the purchase-money was required for necessary purposes, 
but apparently, no evidence was given by the purchasers 
of the existence of any such necessity, nor, on the other hand, 
was there any evidence given by the plaintiffs, nor was it even 
asserted by them that the money was required by their father 
for immoral purposes, or that the defendants had notice of the 
fact : ffeld that the plaintiffs were not entitled to recover the 
property sold. (1) 

A conveyance by a Hindu, without male issue at the date 
thereof, will bind his subsequently bmi or adopted male issue. 
Such issue at their birth take a vested interest in such property 
as remains of their father at that time, (w) 

According to the Bengal School the father's power of alie- 
nation of ancestral property is absolute. He may dispose of 
his property, movable or immovable, ancestral or self-acquired, 
as he pleases, by gift, sale or otherwise {n) 

A manager of a family estate who receives the rents, has 
no power to sell the property of an adult member, ( 0 ) but he 
can sell his own share therein, (p) 

According to Malabar law, a sale of family property is 
valid when made with the assent, express or implied, of all the 

S Muddm Thakoor v, Man 6 W. B., 7L 

Dmm Pandy v. Bikraimjii L&I, I. L. E., 3 AH., 125 
Mambhair LakaJiumm Chintaman 1. X. B.,5Boin,, 630. 

ModUhand v. Woomasunlmr Mursad^ 1 Calc. L. B. 420. [159. 

(n) JJmfmlyr, OhHy, M. I. A., 344. Taym^e v, Tagore, 4 B. L. E„ 0. C., 
{0 Koylaemnr Bose v. 8, if, Mamme Bosmi 10 W. B., 303, 

(p) Damodar Tidiai Mari v. Bamodar Mari Somam^ 1 Bom. H C. 
Step., 188. 




208 


MraOB WEEK BOUND, 


[Chap. IV. 


niemberb of the tarawad, and when the deed of sale is signed 
by the haranavan and the senior anandravan, if suijmis. Such 
sigiuiture ib t fode evidence of the assent of the family, and 
the bnnbrn of proving their dissent rests on those who alleged 
it. {(j) The ashent of the anandravans is necessary to a sale of 
turuwiid laud l>y a karanavau. Tlie chief ananJravan^s signa- 
ture to the instrument of sale is suiScient, but not indispensable, 
OAidenco of such assent. (/») 

In an undivided UIndu jfamily comprising infant members, 
there must of necessity be some person to manage its concerns ; 
and if the manager s^^Il family property to carry on the family 
trade and bu«ineas, if such act be iieccssarv and for the general 

O 

good, it will be valid. A pinViUa.c‘ tVv). i so. u r^a'uiger is only 
bound to enquire tdiJhef^ the mo7iej it tv niUtl /br UjithnaU pwr- 
and if sati^iied that it is, and if he v\ good faith belif^ves 
that the vendor was the manager, he will bo ^nritlel to protec- 
tion against the claim of any member of the family w^ho is a 
minor at the time the transaction takes places The minor in 
such eases is bound by the acts of the manager, fs) A sale by a 
manager with necessity may be valivl, although the vendor does 
not describe himself ab manager, {t) 

A, died leaving B, a grandson by a son deceased, C, the 

Me by widow of another son deceased, and D and E, 
'wia<n\ tor«iuee&- ^ ^ 

traidebt. SOUS, him surviving. All four held separate 

posses-iou of their respective shares in the estate. 0 sold her 
share, for Rs. 995, lo pay off a del)t of A’s, of Rs. 670, D and 
E having waived their rights, B snad us reversioner to set aside 
the sale made by 0. It « as held that 0 did no wrong in selling 
her share to pay off the debt, and the mere fact that she sold it 
for more than the amount of the debt, did not render the sale 
invalid. \m) 


(q) Kimdi Meiion v, Smnjiinmtj/affa Altammwk, 1 Mad. H. 0. E, S84 
{»•) Saj/refa Jiamen v Makbujit :irutoren, 1 Mad. H. C. E., 339. 

U) Trmhak Anmty. QopalSkei, I Bom. M. C. B, 27. See also 
Mimuc V. Muiun JUosnee and othen, I. L. B., 6 Cal at p 805. 

(«) Mnmtk Ohueherhit^ v. Janm tewdee, 11 W. E, 20. 

(«) laia 0fl/«aMirayo« v. VH Kmmri, 1 B, L. B., A. C., 201. 


Sec. 7.3 THE HINDU WIDOW’S ESTATE. 2CO 


Section 7 (A),— Of Sales by Hindu Widows,* 

It has been laid down by the Privy Oouacil^ and the doc- 
trine has been constantly followed in India that the Hindu 
widow’s power of alienation for f^pirihial pinpom is larger than 
the power of alienation to 'which necessity gives rise* It has 
been long settled that she is not, in any proper sense, trustee 
for the heirs : she has the whole inheritance in her with a 
limited power of alienation — a power of alienation which can 
only be exercised, in tw^o classes of eontiagoncies, — one class 
comprising cases of necessity, and the other class, oases of rais- 
ing money for spiritual purposes, (i?) 

With respect to immovable property inherited from her 
husband, a Hindu widow is little more than a tenant for life, 
and trustee for the heirs of her husband, and she is restricted 
from alienating it by her sole independent act, unless for neces^ 
sary subsistence, or for purposes beneficial to the deceased, (w) 


* According to the Hindu law, a widow who succeeds to the estate 
of her husband in default of male issue, whether she succeeds by 
inheritance or sxtrvivorship — as to which see the Shivagunga case, 
0 Moore’s L A., 604 — does not take a more life-estate in the property. 
The whole estate is for the time vested in her absolutely for some 
purposes, though in some respects for only a qualified interest. Her 
estate is an anomalous one, and has been compared to that of a 
tenant-in-taiL It would perhaps bo more correct to say that she holds 
an estate of inheritance to herself and tho heirs of her husband. 
But whatever her estate is, it is clear that, until tho termination of it, 
it is impossible to say who are tho persons who will ho entitled to 
succeed as heirs to her husband. The succession does not open to 
the hoh*s of the husband until the termination of tiie widow^s estata 
Upon the termination of that estate the property descends to those who 
would have been the heirs of the husband if he had lived up tp and 
died at the moment of her death {Moore’s I. A*, 40iD. Ptr Sm B. 
PiAaooK in Mmirm lUoliu v Km KotU^nh L L. E., 5 CJal. at p. 789. 

(v) Fer Phuau J.— in Matieeram Kumt* v. G<mi Sosibo, 11 B. L. B.., 
at p. 421. C&Uector of Mmaiipatam v. Oamk VmaU Namimpput 
6M. LA,, m. 

{w) JSmhur Mugwm v, Zubme, I Bom. H. C. R, 56. 
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The first duty of a purchaser from a Hindu childless widow, 
Pnmo duty of is to satisfy himself, as an ordinary prudent man 
aHmd^widott™ would do, as to her right to sell. If he does 
not do so, he does not act with due care or attention in. the 
matter, and, therefore, cannot be said to have acted legally in 
good faith, although he may, in fact fully believe or take 
it for granted that all is right. The Court ( Bailey and 
Macpherson, J.J.; in laying down this rule of law with regard 
to purchasers from widows observed : — “ Good faith in its legal 
sense means much more than mere absence of bad faith. A 
purchase from a childless widow, who sells without sufficient 
necessity, cannot, in our opinion, be said to be made in good 
faith. Ifoibing can legally be said to be done or believed in 
good faith, which is done or believed without due care or 
attention,” (or) 

All purchasers from a Hindu widow know or ought to 
know fay this time the extreme risk of such a transaction, and 
if they choose to run it, and to buy without consulting the 
next heirs, or without taking such further steps as would enable 
them at some future time, should necessity arise, to prove that 
they made diligent and careful inquiry as to the existence 
of a legal necessity before buying, they must take the conse- 
quences. (y) 

A widow may sell a portion — quantum mj^uM — of her 
Hlgrimage to husband’s property to defray the expenses of a 
^*7*" pilgrimage to Gay A. Mr. Justice Glover in 

MaJmied Aihrufy, Brijesmny Baseee {«) said : “ Such a pil- 
grimage for the soul of the deceased would, undoubtedly, be a 
religions purpose, supposed to conduce to the spiritual welfere 
of her husband, which would give a widow a larger power of 
alienation than she would ordinarily have. Bui I do not under- 
stand that the sT&dh pilgrimage to GayA can be put any higher 
than a very necessary and meritonons performance, A widow 


W V. Maim Pehee, 2 W. B., m, 

(y) 19 Sh» 420. 
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ought; porhapS; to perform it : but she is not absolutely bound 
to do so. It iS; I should say, one of those ceremonies for the 
due performance of which a widow might fairly and properly 
alienate a moderate portion of her late husband^s estate, but 
that she w’ould not be justified in disposing of the entire pro- 
perty for that object/' 

Expences incurred by a Hindu widow for a pilgrimage to 
Grayfi and for the performance of hrMh are legitimate expences 
for which she can alienate her husband's property. Where the 
amount expended was Rs. 1,700, and the property was sold for 
Rs. 4!,000; it was held in a suit by the heir against the purchaser 
to have the sale set aside, that the plaintiff having sought to 
recover unconditionallyj and not having expressed his readiness 
to repay Rs. 1,700 and interest, his suit jnust be dismissed, (a) 
inasmuch as such sales are voidable by the heir only upon his 
offering the real consideration. (6) 

A pilgrimage to Benares, however, is not a legal necessity 
to justify a sale by a Hindu widow, (o) 

All that a purchaser from a Hindu widow was bound to 
show was that he had, prior to his purchase, made reasonable 
enquiries about the existence of the alleged necessity, and that 
it was a necessity sanctioned by Hindu law. Where the 
purchaser gives ample evidence to prove this part of Ms oase> 
and there is no evidence produced by the plaintiff who seeks to 
set aside the sale, the suit must fail, (d) 

A conveyance of ancestral property by a Hindu widow 
without proof of necessity can only operate as a conveyance of 
her life-interest, {e) A mere declaration of necessity is not 
enough to justify a purchase from her. (/) 

Hindu law does not regard piou$ purposes^^ as the only 
necessary purposes'' which justify alienation of inherited pro« 

(а) MittUeram Eowar v. Gopml 11 B. U R,, 410—2% 

(б) Fhool Ohmd LtxU v. Mu^ko^i^um 9 W. R, lOS. 

a Jiato Adhikari v. S. M. Ahehmotm I W, B,, 252. 

) Per RwAltKi. Nate J , — Ohmdff MuUieh v. 

S. M Emi^omoym Dasme^ 11 E Ii, E., 418—21 (foot-note). 

(«) Tmin% Chnrm Eamjee v. JVaado Ekmar Ean^ee. 1 W. E., 47. 
(/> Gun^Gi Qohtvl Em v. Ereeimi^ Ehume, 1 w, B., 60. 
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lM*rtr hy IliiKk ladio^. Self-maintenance, di^scharge of just 
protection or presort <ation of tlie estate, may be regarded 
as bueli iicn purpo^es^^ also, (^r) In Mt, Bhaghutti Daee 
Y.Oloy^hy Dhluiaih Thuloor {h) the Privy Council observed 
iluU a Hindu ^^ido\v has certainly the power of selling her own 
estate ; lhar she comphdely vepre«!ents the estate of her hus- 
]>aiid tuul has the right under certain circumstances, if the 
insuifictent to defray the funeral exp ences, or her 
inainte‘nance, to alienate it altogether. 

A deciee against a Hindu widow for a loan to pay Govern- 
ment revenno, i& binding on the reversioner (?) 

AVhere a Hindu widow sells as guardian of her minor son 
and for his maintenance, the purchaser need only satisfy him- 
self of (he of the sale, and is 7iot bound to see to tho 

application of the money, (j) 

Tho srddh of the widow’s husband, tho marriage of his 
daughter, the maintenance of his grandsons, and the payment 
of the husband’s debts are admitted by Hindu law' as legitimate 
grounds of necessity for alienations, {k) 

When the legal necessity for a sale by a Hindu widow is 
questioned, its oxhtence must be shown by the party standing 
on the conveyance. 

la a sale by a Hindu widow under necessity, where tho 
Tcndee pav^ a fair price and acts bond fide, the mere fact of only 
twm-thirds of tlie purchase-money being paid to creditors, does 
not invalidate his conveyance, as he is not bound to see to the 
application of the purchase-money, (m) 

A conditional sale is an alienation, the validity of w^'hich a 
reversioner to a Hindu widow is, under the Hindu law, entitled 
to question. In a suit for mutation of names by a purchaser from 

(i?) Maja Kmhm Fertah Fahadur SahL 1 N. W. P. 

H. 0 Eep, IG (P<^r PniRBox and TuaMai JJ,) 

{h) h B., I, A,, at p. 26L 

{%) G&pal Okmhr Manna v, Gmmonee Fame, 6 W. B. S2. 

(/ ) MadhakUhom MnkerJ$e v. Mir^omop Saw, 7 W. E., 23. 
m Zaik Gmpuf Lall v Mt Tm'^n, 16 W. E, 0. E, 53. 

(0 Bim mth V. lall Fakadom^ Sim, 1 k E, 347 
(ml Qitfal (?Aw v. Bm, W, R., 1364, 385, 
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a Hindu widow, the purchaser mustprore thelegalitvof his pur- 
chase if he chooses to bring an action against the reUn-Moner («) 
The payment of a time-barred debt of her doesased husband 
IS not a valid cause for the absolute alienation by a Hindu 
widow of hor deceased husband’s immosable estate. An aliena- 
tion fay her of such immovahle property is valid for the period 
of her own life, though the conveyance may pnipoit to convey 
a greater interest. She has an independent power of sale over 

immovable property tnheiited from her Lusfaaud, to the extent 

of such life-interest, and no further. ( 0 ) 

K, a Hindu widow, while in possession, granted a patni 
lease of property which was afterwards sold under a writ of 
and purchased by R It was held that if there was 
no legal necessity to justify the alienation, the patnidar acquir- 
e no more than the life-interest of the widow ; but if there 
was, aen B’s purchase was subject to the pattah granted by 
the widow as a valid alienation of a prior date, [p) 

Suit to set aside sale of a moiety of a patni tenure by a 
widow, and a subsequent and alleged collusive sale for arrears 

of rent under Bengal Regulation VIII of 1819. Held that, if 
the defendant vras in possession under a title from the widow 

his subsequent purchase at the auction-sale 6 years before the 

eath of the widow did not give him a new title against those 
claiming through the widow, especially when the plaintiff alleged 
that the defendant had allowed the patni to faU into arrears and 
then purchased it himself. (^) 

A conveyance by a Hindu widow, for other than allowable 

f tas descended to her 
than allowable from her husband, is 7iot an act of waste wbioh 
destroys the widow’s estate and vesta the pro- 
perty in the reversionary heirs, and the conveyance is binding 
daring the widow’s life. The reve rsionary heirs will not be 


{») Ofiti# iVflwia Si»g r. Z>Auntm Maiioen, W. E , 1864 263 
y JJorfAttfeaio Mutid/e, 11 W. E,, fisi 

H o Mha^ Tell v. Bkhajpft bin ErttBpa, 6 Bom. 

W«)m»KOmik«r Mdktrju v. .SisseMttrw Halm, 6 W. B., 
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precludedj even during the life-time of the widow, from com** 
meacing a suit to declare that the conveyance was executed for 
causes not aUowahUy and is, therefore, not binding beyond the 
widow^s life ; nor will the reversionary heirs be deprived, during 
the widow's life, of their remedy against the grantee to prevent 
waste or destruction of the property, whether movable or im- 
movable. (r) It is now, however, well-settled that a widow can 
alienate her estate, L she can anticipate the profits, {s) 

A widow may by Hindu law relinquish and so anticipate 
for the reversioners their period of succession, (t) 

A Hindu widow sold a portion of her husband^s property 
under a deed of sale, upon the face of which 
Council on onus there was a statement that the property was sold 
con^nf of hu^ in Order to liquidate the husband’s debts. It was 
baud’s kindred, j statement was not sufficient of 

itself to prove that the property was sold for the purpose stated, 
but that it was on the party seeking to uphold the sale, to prove 
by evidence that the property was sold for that purpose. 

It was held further that a transaction of this sort may be- 
come valid by the consent of all the husband’s kindred who 
are likely to be interested in disputing it, or by such a concur- 
rence of the members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and justified by 
Hindu law. (m) 

It has been held and is now statutory law that a party, 
desirous as a reversioner to obtain a declaration of his rights 
affected by a sale or gift made by a Hindu widow, must bring 
his suit within 12 years of the alienation, and that it is a reme- 
dy of a different description which is open to him after the 

death of the widow, (v) 

(r) Soiindmani Dast v. Shamlal Buictek, B. L. K., Sajpv Vol., 48. Se® 
also W. R., F. B , 168 j 2 Mad. H. C. Rep., 303 

(*) Ptr Aihsmb, J., in KunshtUi Kerain v. Jshri BaU Koer, I. L R., 
50al aip. m 

(I) Proiai Okinder Moy Ohoteihry v. Sm. JoymmeeDahee,! "W. R., 98. 
(u) jBaiMiee Be^a v. &ofyd Ohunder Ohomharg, 12 W.E., P.C., 47 5 
3 B. R E-tP. a, t>7j 13 M. I. A., 209 ; Pandit’s P. G J., VoL 0., S7a 
Bes ai^ variiim Jmngii v. &ie^i &okiitldas, Bom., 068 . 

(e) fltoW T* Sw. skoaU XiiMi, ll B. It. R., Ap , 

See m Synd Ayiit A% V. Naih 8 W. R., 271 ; Act XT cS 

1677, s^wi.' 0, ^ 
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There is no rule of Hindu law which compels a widow 
alienating any portion of her late husband^s property to have 
recourse to a mortgage, instead of to a sale, to raise funds for 
her maintenance. The question whether she has exceeded her 
powers or not, depends upon the necessities of the case, (w) 

The plaintiif purchased an estate from a Hindu widow in 

EUndu^^rid^w purchase he paid a debt, 

Pajmeniofdebt for which the property sold had been mortgaged 

pni*cbas?r.^^Ptt^ hy the late husband of his vendor. Subsequently 
byl^eirfLifuad daughter of the vendor claimed the pro- 
by heir. pcrty as heir of her lather, and recovered posses- 

sion of it from the purchaser by suit. The purchaser now sued 
the heir for a refund of the amount of the mortgage-debt paid 
by him. It was held, that the purchaser was entitled to recover.(a?) 
Where a Hindu widow in possession as such of her de- 
Suit for Be- hu&band's property alienates it, only the 

elajrafcory decree person presumptively entitled to possess the pro- 
by Beversioner. death may Sue for a declaration of 

his right as against such alienation, unless such person has 
precluded himself from so suing by collusion and connivance, 
when the person entitled next to him may so sue. (y) 

Mere attestation by a relative does not necessarily import 
his concurrence to a conveyance by a Hindu widow (z) ; but 
the fact of the reversioner being an attesting witness is an ac- 
quiescence on his part which precluded him from impeaching the 
sale on the ground of waste, (a) 

Where certain landed property in the possession of a Hindu 
widow was sold, on the alleged ground of necessity, and the 
execution of the purchase-deed was attested by the then next 
heir, it was held that the assent implied in such attestation was 
not conclusive in law as to the necessity for the sale, though 
the fact of persons most interested in contesting such a sale 

e Nahaburmr JEWdar v. Bhaha»mdari 3 E L. B., A. 0., 375. 
Farm Misra v. Manaram Mnm, 8 B. L. It, Apu. 55. 

Baghu Nath v ThahuH^ I, E R, 4 All^ la 
{a} Mci^hkhm JMga r. Gakul Ohmd$r Qhmdkrg, 13 11 1. A., 

<«) tJmder Mmm v. iShrnmm^ Drnmm, 6 W. it^53. 
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being called in to execu<-o the deed is the strongest possible 
proof of good faith on the part of the purchaser. Where con- 
siderable time has elapsed of enjoyment and apparent ac- 
quiescencoj a i)urcha‘^er, or one claiming through her son, may 
be absolved from showing anything more than the fact of sale 
made to him under some ostensible plea of necessity, (d) 

A saJe by a Hindu widow of her husband’s estate under 
legal ^ece^•.ity, cannot be set aside upon payment of the amount 
which it was necessary for the widow to raise, or in the propor- 
tion which that sum bears to the amount for which the estate 
was sold, (e) 

A Hindu widow cannot endow an idol with her husband’s 
property or a portion thereof, to the detriment of the rever-* 
siouers. (d) But she has power, with the consent of the rever- 
sionary heirs, to make a valid alienation, for religious purposes, 
of proi>erty, movable or immovable, left by her husband. Where 
a Hindu widow dedicated property by deed to the worship of 
an idol, and the property was given to trustees in trust, after 
the death of the widow, to permit the male heirs of her late 
husband to receive the rents, — /i 0 ld that such heirs were entitled 
to actual possession and to the rents of the estate, provided 
they devoted it according to the provisions of the deed to the 
worship of the idol (^) 

The burden of proving property (the subject of a gift by a 
On?/s jprobandi Hindu widow) to be stridhan rests with those 
as fco sttMan. under her. A deed of alienation by a 

childless Hindu widow of her late husband’s property is not 
good against any one, unless made either with the consent of 
the immediate heirs, or under one of those exigencies which 
give a widow a power of sale. (/) 

A widow is not competent to alienate property which she 
has purchased with funds derived from her husband’s estate 
after his death i and purchases with such funds would not belong 

E Madhub CfiUHder v. Gobind CJmnder Bmerje&f 9W.E., 350, 

diegufu v. Jvddoobum Sahai^ 9 W. E*, 284. 

OH$dm Chuekerbutiy v. Govr M^hin IIV, B,, 48. 
(«) BowwiM V. Maimkk^ 8 R W E,, 0* 92^ 

(/) Bnmntfy Qlmdmmm Bmme v, I w. 107, 
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to the widows otherwise than as the land from ^^hich the money 
arose belonged to them, {g) 

lu a suit by reyersioners to set aside a deed of sale by a 
Hindu widow of 5 )avt of her husband’s estate, on the ground 
that the money which it was necessary to rai^se could have been 
raised by other means j it was held that, if the wddow sold a 
larger portion of the estate than was necessary to raise the 
amount which the law authorised her to raise, the sale would 
not be absolutely void as against the reversioners, who could 
only set it aside by paying the amount which the widow w’as 
entitled to raise, with interest. Held also that, if a widow elects 
to sell where it would be more beneficial to mortgage, the sale 
cannot be set aside as against the purchaser, if the widow and 
the purchaser are both acting honestly. (A) 

A Hindu widow, entitled to a life^estafee only, granted a 
patni of the lands. Eeldj first, that this did not work a for- 
feiture entitling the reversioners to enter. Secondly, (Steer J. 
dissenting) that the reversioners were not entitled to have the 
patni set aside. Thirdly, that the patnidar, being a party to 
the suit, was entitled to appeal against that part of the decree 
which declared that the act of the widow has caused a forfeiture 
of her estate, as well as against the part of it which set aside 
his patni. (i) 

In the case of alienation by a Hindu widow, the mere 
fact that a sale-istahdr is proved to have been issued about the 
time of the transfer, is not evidence of necessity, (j) 

The purchaser from a Hindu widow who is still living is 
entitled to possession of the property sold, whether there was 
necessity for the sals or not. 

The onus of proving the necessity for a sale by a Hindu widow 
and the udegmey of the purchase-money hes on the purchaser. 1) 

(a) Mhal Than md others v. Mur Churn Ml, 1 Aam Bei)., A C, 
Fhool Ohuid JMl V. Eughoohtm SuMesys, 9 W. E., Iw. 

(i) Lall Zomdsr Bern v. Murryhksm Bass, Marsh, lia 

m Eund Emnwr Mmdul <md oihm^s v. Mmsee <md others, 6 

W.B,,32t3. 

ih) Bmma Jah v L<M Bm, 6 W. E, 36. 

(Q Jmvmlh Sircar r» Sremutti^ JShnm 0 neeBasm,€Qieytm’n!S^ 74h 
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Thongh a purcLaser for value is not bound to prove the 
antecedent economy or good conduct of a Hindu widow who 
alienates a portion of her husband’s estate, or to account for the 
duo appropriation of the purchase-money, he is bound to use 
due diligence in ascertaining that there is some legal necessity 
for the loan, and he may be reasonably expected to prove the 
circumstances connected with his loan, (m) 

Sale made conjointly by a Hindu widow and her daughter, 
who subsequently pre-deceased her mother, of immovable pro- 
perty inherited by the widow from her husband, in the absence 
of legal necessity, ordered to be set aside j and the grandsons 
of the second cousins of the widow’s husband held entitled to 
lecover the property on recouping the vendees the expenses in- 
curred on improvements, (a) 

A Hindu widow has no greater power of alienation over 
Accunmiations the profits than she has over the corpus of her 
follow husband’s estates whatever she purchases out 
corjpus. of tiiose profits is an increment to that estate j 

secMS, where she holds under a deed which in express terms 
gives her an estate for life with a power to appropriate the 
profits. Such a deed must be construed according to the plain 
ordinary meaning of its terms 5 and words may not be imported 
into it, from any conjectural view of its intention, which would 
have the effect of materially changing the nature of the estate 
thereby created. (0) 

A grant by a Hindu widow, with the sanction and con- 


Convcyance cnrrenoe of the next reversioner, is valid, and 
of iho creates a title which cannot be impeached on the 

verswner. death of the widow by the person who, but for 
such grani^ would be entitled as heir of her husband, (p) 

Where a Hindu widow is empowered by her husband’s 


Sale iinader a 
iwiH te pilgrim- 


will to sell his property for the purpose of de- 
fraying the expenses of a pilgrimage by her, a 


(*») Kcmkamar Ohoudkru v, JRamdas Skaha, W-E , 1864. 164 
<») Vffitxm Mcmji v. Gchaiiae, I. L. K., 5 Bom. 6«3. 

( 0 ) MX BhaQbvO* Does v, Ohmoiry JB&olamtA Tmkior, L. B. 2 F. A.. 


> Bee p 27& 

(jp) JBqfJBnSeik/Sm' 


Oomesi Cktader Moos, I L. B., 6 CU., 44 
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sale by her^ to a bofid frh purchaser, who at the time of such 
sale believed and had reason to believe that she was going on a 
pilgrimage, and that the property was sold and the money rais- 
ed for that purpose, will be good as against the husband’s rever- 
sionary heirs where it is shown that the widow went on a pil- 
grimage. (q) Sir Eicliard Garth was of opinion that in such a 
case the sale would be valid even if it were not proved that the 
widow went on a pilgrimage. 

A Hindu widow cannot alienate without necessity a house 
built by her on land inherrited by her from her husband out of 
the savings of her income from immovable pi'operty inherrited 
from her husband, (r ) 

A Hindu widow having infant sons and daughter may sell 
Sale by a Hindu the real property of those sons for the necessary 
Mmt somoni subsistence of herself and family, if there is no 
daagixters. other means of providing for them, and this not 
only to procure the necessaries of life, but also for shrM cere- 
monies and other necessary religious duties and for the marriage 
portion of a daughter. In casen of emergency she can sell 
without consulting the relations of her husband. The family 
being in distress and the relief casual, she is at liberty to sell 
the immovable property of her husband for such purposes, 
though the relatives of her husband gave her children casual 
relief (s) Such a power (to sell)/’ observed Sir Edward Hyde 
East, 0. J., is founded in necessity and good sense, in a 
country where there is no public provision for the poor ; for 
otherwise it might happen that a child’s life might be sacrificed 
for the sake of preserving his property. The question in each 
case, therefore, is whether the necessity, for which the power 

arises, does in fact exist... In all eases the law must have 

a reasonable construction to forward the object of it. M cmm% 
thetefore^ be mcmafy, to authorize a mh of the infantas fropertj/^ 
that the family ehould be in absolute and urg&nd want of the necm<- 
rnries of life at the very moment 5 or snfBcient to take away the 

fo) Mam Mknt OhakerhuUy v, Ohmder M, MuUa 2 Calc. 474. 

Fuhka Moley v. Bopi Lal% 0 Calc. L. R*, 66. See p. 276 (ff 

M Pm dem. Bkmnmm Butt v. Poorgapersaud Morleys Digest 
Tol IL, pp. 49—52 
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power, that ihej are subsisting at the time upon the charitable 
donations of their friends and relations, who may at any moment 
withdraw their help from them. Land is not to be sold at a 
momenl’s warning ; but if the family have no certain resource 
for the futuie, and no actual means of providing for themselves 
the deeml. necessaries of life according to their condition, and 
no regular competent allowance from the family, but only mere 
casual charity , — this constitutes a reasonable necessity to 
warrant the sale of the property.” (1) 

The restriction or limitation upon the widow’s right is 
two-fold, namely, in regard to the power of alienation and also 
in regard to the persons who succeed to the property upon her 
death, (m) The same restrictions and peculiarities which attach 
to the widow’s rights in her husband’s property, also attached 
to the rights of other female heirs— mother, grandmother, 
daughter or the like, (u) 

The recital of necessity in a lease is not per se legal proof 
of the existence of the necessity which under Hindu law, may 
justify an alienation by a mother or grandmother, (b) 

Under the hlitakshara and the U^yabh^ga a daughter in* 
^Alionatiun by heriting property from her father takes a life- 
aug lUT. interest only in such pi operty, and has no power 
of alienation beyond her life-time.* The heir of the father on 
her death takes the property as heir of the ancestor, and not 
as her heir. “She is in respect of alienation,” said Mr. Justice 
Phear, “ in no better situation than the widow } and alienation 
which may be made by her is liable to be called in question by 
the heir of her father, who will take the inheritance at her 
death in default of a valid alienation.” (to) 


(f) Morley's Digest, VoL 11., pp, 61—62. 

(«) -Per Pbfa&, J., Doiolat Kooer v. JSurmadto Sdhov, 14 B. TV p, 
at pjfc 247—8. See also ante p, 269 footnote (*). '* 

Iw) OhJwu Ohum Dass v. Meer Suheh Ali, 8 W. E , 245. 

(iri Per Sm ^SBS PSACOOK, iFo6in Ohunder Ohuckerbutty v. Qmrm 
PnmA Dm, B. L. R, Sup. VoL 1008, at p. 1016. vriwnw 

* It is aotM however ia Bombay, wheire daughtew have ahaolutB 
|>oww over a&eilM part S«e|»i<p.a88. ® » e aosoiute 
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A conveyance for good consideration by a Hindu female of 
Conveyance by bet share in a joint family estate, inherited by 
Hindu female. Consent and in favour 

of the next heir then living, is a disposition permitted by Hindu 
law, and after tho death of the donor vests the absolute estate 
in that share in tho donee. Generally speaking, such alienation 
of property by gift, sale or mortgage is justified only by neoes'sity 
or reipuiros the consent of husband's relatives or at least of 
his nearest relations. (.!■) 

A Hindu, by a petition to the Collector of Patna, recited 
the deaths of his son, of his brother without leaving issue, his 
brother’s wife, and his own wife, and then proceeded to dis- 
pose, as if by testament, of his property as follows : — “ Only 
D K, widow of my son, who, too excepting her two daughters 
bom of her womb, S and D, has no other heirs, is my heir. 

Except D K none other is, nor shall be, my heir and malik 

Furthermore, to the said D K, too, these very two daughters 
named above, together with their children who, after their 
marriage, may be given in blessing to them by God Almighty, 
are and shall be heir and malik.” D K survived the testator : 
S pro-deceased him without issue : D, the other grand daughter 
survived him and then died leaving S R, her only son and heir. 
D K, in 1854, after the testator’s death, sold part of the ancestral 
lands mentioned in the petition to M for Rs, 41,000, of which 
Bs. 14,000 were devoted to pay off a mortgage thereon. 

In a suit by S R against M and D K, to protect his future 
right and title to the property sold by cancelment of tho deed 
of sale, — held, that tho intention of the testator most be con- 
strued to have been that D K should not take an absolute 
estate, but that she should be succeeded therein by her two 
.daughters. I) K, therefore, could not convey to M an estate 
beyond her own life, and S R was entitled to a decree declar- 
ing his right to the property on the death of D K, credit being 
given to M for the Rs. 14,000 paid by him in respect of the 
mortgage, which otherwise S E, the heir would have had to 


(«) Sni- Jadoonm^ IMte v, Saroda P. Muien^ju, Bulnois’ Bep., 3SS, 
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redeem, (j/) The Judicial Committee of the Privy Council 
observed : — “ The appellants [purchasers) say, that assuming 
this mortgage to have existed, and that there were some debts 
due at the time of the conveyance on the part of the testator, 
tliat then the widow would be enabled to convey an absolute 
estate. Their Lordships cannot subscribe to the proposition as 
so &tate<l. They apprehend the law to be this : that Kani Dhun 
Kunwur, who may be consideied as very much in the position 
of a Hindu ^'lidow, might have sold the estate absolutely, if it 
could have been shown 'aud the burden of showing this is upon 
the purchaser) that to convey such an absolute estate was 
necessary in order to pay the debts of the testator, and was for 
the benefit of his estate generally. In their Lordships’ opinion 
there is no such proof whatever in this case. It appears that 
the testator possessed an income of about a lakh of rupees, 
minus the Grovernment-revenue of Es. 20,000, leaving him an 
income in round numbers of about £ 8,000 per annum. He is 
shown at the time of his death to have owed a certain debt of 
Es. 9,000, which was subsequently increased to Bs. 22,000, and 
was paid off in another way ; therefore we have nothing to do 
with that. He is also shown to have owed a debt of Rs. 10,000 
at the time of his death, that is £ 1,000. A man with an in- 
come of £ 8,000 a year is shown to have owed a sum of 
£ 1,000, and it is pretended that sixteen years afterwards a 
neees.sity arises for selling a considerable portion of his real 
estate to pay this debt of £ 1,000, some £ 400, which had 
been subsequently contracted by the Rani. The mere state- 
ment of these facts appears altogether to dispose of the oon- 
teniioa that this estate could have been sold for the necessary 
purpose of paying the testator’s debts, and when we add that 
both Courts have found that the fact was not so, their Lord- 
ships think it unnecessary further to dwell upon the point. The 
only question that remains, then, is whether the plaintiff is 
entitled to the decree of the High Court as it stands, or whether 
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ho is entitled to it without the burden of paying off the 
Ea 1 4,000. On tho whole their Lordships are of opinion that 
the judgment of tho High Court was right ; that, this mort- 
gage of Es. 14,000 subsisting upon the estate, credit should be 
given to tho purchaser for the payment of the mortgage, which 
otherwise the plaintiff himsf-if would have to meet.” Cs) In 
order to render the decree of tho High Court more clear, their 
Lordships added thereto a declaration that the plaintiff was 
‘‘ to be put in possession of the said property after the decease 
of Mt. Eani Dhun Kunwar on pat meat to the said defendant 
of the sum of Rs. 14,000.” 

Where a sale of landed properly was made by a Hindu 
Sale by aHin- widow and administratrix to the estate of her 

du widow 08 Ad- , , , , . , , , 

lainisUairix. deceased husband, it was held (i) that she had 

power to dispose of the land for any purpose for which as ad- 
ministratrix she might properly do so ; (ii) that an improper 
disposal of the property was not to be presumed against a pur- 
chaser from her, but that the sale must be taken to be proper 
and valid unless it appeared that to the purchaser’s knowledge 
she was converting the estate for an unlawful purpose — “ a 
purpose wholly foreign to her trust ” ; and (iii) that she having 
the right to sell as administratrix, it could not be presumed 
that she sold as widow, and also that it was not necessary to 
the validity of the assignment by her, that the instrument 
should describe the character in which she assigned, (a) 

A wife Bhobotarini during the prolonged absence of her 
husband Kallv Prosonno who was erroneously supposed to be 
dead, acting in excess of the limited powers of a wife in posses- 
sion of her absent huisband’s property, made a mmrasi grant 
of a portion of her husband’s estate to her paramour Bejoy 
•Ohnnder. The grantee entered into and remained in possesp 
sion for upwards of twelve years. It was held by the Calcutta 
High Court that the position of the grantee Bejoy Chunder 
was not that of a lessee, and that his possession—aUliough in 

(lii 14 B. R, at pp, 283—34 } L. R, 8 I. A., pp. 18-- 17 

(4 Zogaiada MudaU v. SdniMeimi, 1 Mad, H. C B., 384. 
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its inception an act of trespass against the husband — having 
continued for upwards of twelve years^ had perfected his title to 
the lands, and that Kally Prosonno on his return was not en- 
titled to eject the plaintiff Bejoy Chunder. It was further held 
that Bhofaotarini could not acquire a title by adverse possession 
against her husband on the principle that one who holds posses- 
sion on behalf of another does not by the mere denial of that 
other’s title make his possession adverse, so as to give himself 
the benefit of the Statute of Limitation. (5) 

An adopted son is not actually precluded from ever ques- 
tioning acts done by his mother during Ms minority or before 
his adoption in the same manner as any other reversioner might 
question such acts. Yet a sale by a widow, with the consent 
of all legal heirs at the time existing, and ratified by decrees of 
Courts, is binding on reversioners as well as on an adopted son 
adopted long after the sale, (o) 

A Muhammadan lady can sell or give away her property 
Sale'byfi!&rtiham US she pleases. When a mother makes a gift to 
madan female, and one of them seeks to set it 

aside ns frandnlent, so far as it affects the plaintiff’s right of 
inheritance, the plaintiff is not in a position to disturb it so long 
as the mother is alive, and admits the execution of the deed ; 
and it is quite immaterial in such a case whether the plaintiff‘’s 
consent was or was not given, (d) 

When the rights of a Muhammadan widow who has been 
declared entitled to a fourth share of her husband’s estate, but 
who has never taken possession, are sold, and a suit is pending 
by the nephew of the deceased husband to recover that share, 
on the ground that the vendee had been divorced,— that 
all that the vendees were entitled to was to represent the vendor 
in the suit, (e) 


4 Cal^^ C?A««der Smerjee v. Eallff Prosmno I L. B., 

(c) Sqj'Msto Moy v, Mahore Mahon Mofoomdar, 3 W. E., 14 
(a) Mahmed Zahoorool Muq v. Mt. JSutookn, I W B., 79. 

JSeyunif W. 


. Makimd Ghwhuf Aii Man r. Mmamf Shmvfomim 
.t *8v4, 84, 


Sec. 7.] 


NABADl ON SmiBITAX 


Section 7 (B).— Of Sale of Stridhan. " 

The Hindu law recognises tbo a])soluto dominion of a 
married woman over her separate and peculiar propeitr, 
land given to her by he? bushfrnd ; and of such pteidhuii she is 
at liberty to make any disposition at pleasure (y’ ) 

Isarada say^ ; — What hafi> been givcu by the affectionate 
husband to his wife, she may, even while he is dead, consmuo 
or giye it away according to her pleasuie, excepting immovable 
property.’^ From the adjective given by the husband,” it 
appears that immovable property other than that given by the 
husband may of course be given away.” {g) 

Yautiika or Soicdmk Htridhmi created by the husband de- 
scends not to his heirs, but to the heirs of the wife. (A) 

The power of a Hindu female over her stridhan is absolute 
Hindu finale’s her life-time, even when the fund has been 
posjitioii over derived from her husband and has been invested 
immovable property. Their Lordships of the 
Privy Council, in an appeal from the Madras High Court, refus- 
ed to interfere with the power of investment and application 
and disposition which the general law givo to a Hindu female 
over her stridhan. (i) Under the Hindu law a married woman 
is at liberty to make any disposition she likes of money consti- 
tuting her atrid/ma or peeuZ/um ; and if she purchases immov- 
able property with or on the credit of such stridhan or out of 
the proceeds thereof, and without the aid of her hnsband^s 

" # That alone is a woman’s peculiar propeity, which she has 

power to gimi sell or indopendeutly of her Jmsband’s control 
‘ I)fi.yabhftga, Par. 18, Chap, Sec. 1. 

(/) ICacnaghten’s Principles of Hindu and Muhatnmatlan Law, p. 44. 
See also Gangmam^ar. Farammmrfmt 6 Mad. H C. Bep , 111 ; Kotar* 
hasixppa v. Ohameromf 10 Bom. H. C. Eep., 403 ; Budr Marum y, Mun 
JTiiurj 1. L B., 1 All, 73i 

(tf) Baghunandaa’s B^yatattwa (0. C Sirkar^s). p. 5t 
W) Kashs 0, Boy Ohowdhry v. Qour Kuhote Gooho^ 10 W* B., 139, 

(i) Eommhatck Mahapati v MaUjpaU Eurkhi (PC) 8 Calc LB., $04* 
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pstatej slie has a right to sell that immovable property, (y) 
Where the husband during his life-time did in every way, both 
publicly and privately whenevei called upon to make a repre- 
sentation on the subject alwajs represent that certain immov- 
able property was his wife’s, the purchasers from her could not 
after his death be equitably turned out of the property in favour 
of his heirs. The heirs after his death would be as much bound 
by the father's misiepresentations, as he would have been durino' 
his life. (A-) 


According to the Mitakshai-a and the Viv4da Ohintamaui, 

property that a woman inherits does not thereby beoome 
stridhan, so as after her death to descend to her heirs. Immov- 
able property which in default of other intervening heirs has 
been inherited by a mother from her son descends on the 
mother’s death, not to her heirs, but to the heirs of the son 
from fehe inherited it. (1) 


According to the Mitakshard law, a Hindu widow may dis- 
use of movable property inherited from her husband— a power 
she does not possess under the law of Bengal j but by both 
laws she is resiricted from alienating any immovable property, 
whether ancestral or acquired, so inherited. On her death the 
immovable and the undisposed of movable property pass to the 
next heirs of her husband. The devolution of stt’Man from a 
childless widow is regulated under the Mitdkshard by the nature 
of her marriage ; and if the marriage was according to the 
four approved forms, the stnWmn goes to the collateral heirs of 
her husband in preference to her own next of kin. (ni) 

In those parts of the Presidency of Bombay where the 
doctrines of the Mayhkha prevail, a daughter who succeeds to 
a bsolute and several estate in her fathe r’s immovable property 

23 TY ® ^ 281 ; Moiima O. Dargamonef,, ‘ 

292 . ^ ». CP. ax 

I 140. Seealso 

V W, L B., 8 1. A., 80. 15 5 1- L. R , 4 Oal., 744 j Teettr 
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may, if she has no issue, dispose of such property during life, or 
may devise it by i^iill ; and her alienee or devisee is entitled to 
hold it against her own heirs or the heirs of her father, (n) 

Property given by a mother to her daughter intei* vivos or 
by will is stndhan ; but when a daughter inherits from her 
mother, what she takes is not shidkan according to Bengal 
law* (o) Under the Bengal school of Hindu law and tlie Bengal 
decisions on the JJiidkshaid, inherited property i«^ not sifidhaaip 

Property inherited by a paternal grandmother from her 
grandson is like property inherited by the mother from the son, 
subject to the same restrictions as to its disposal as that inherit- 
ed by the wife from her husband. Such property, therefore, 
docs not rank as and devolves on her death on the 

heirs of her grandson. (5^) 

A testamentary bequest of immovable property to a Hindu 
wndow”, mth an esepress power of alienation^ has been held to be 
valid, and to authorize alienation by her. Where a husband is 
not incompetent to give such an interest in property to his wife, 
it cannot be contended that he is incompetent to bequeath it (r) 

Jewels given to a married woman during coverture by a 
relative or a stranger , — Held to be property belonging to the 
separate use of the wife. Held^ further, that the subsequent 
investment of the same in the purchase of real estate conveyed 
to the wife, does not cause a change in the nature of such 
property, (a) 

A deed conveying the interest of a native married woman 
Conveyance in land will not be set aside on the ground of 
woman. ^ want of legal advice or misapprehension, where 
the husband is aware of the alienation, and it is not shown that 
there is a gross inadequacy of price. (<) 

{n) Barlhhatr. Damodar Bhat, I. L. R., 3 Bom., 171. 

( 0 ) Pmnkkstn Laha v, Sn 1. L. R , 5 CaJ., 223. 

(p) Jmgmmhm BeMar v. Earodamtifee I.L. E 3 Oal, 150. 

(^5 Pmhar Bingk v. MmJU L L, R., 1 All, 661* 

ir) Imam Bmda v. Mi Smuj 1 N. W. E E. 0* Bep., 06. See mk^ 
p. 279 (g). 

(«) Wmr, Auction d Qo., 1 Hyde*^ Hep., 130. See JCamed Women’s 
Property Act (III of 1874) ; also sec. 4, Act A of 1665. 

(1) Mmkip Dm w Khdsm Mcgm U7i4 cih^s^ Coryton’s. Rep., 121* 
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Section S—Sale of Minor’s Property. 

The mother and guardian of a Hindu minor, though not a 
Unmiitieated guardian appointed under Act XL of 1858, 
guuaiaaw acting bo7id fide and under the pressure of 

nece«‘^ity, may sell liis real estate to pay ancestral debts and to 
provide for the maintenance of the minor, (n) The rules laid 
clown in Act XL of 1858 from sec. 18 downwards, apply only 
to certificated managers and to guardians appointed under the 
Act. This section applies in terms to a manager acting under a 
ceitificate, and to such manager onlyj it confers on him gener- 
ally the powers of the owmer, but in regard to acts of aliena- 
tion beyond certain limits, it requires that his acts in order to be 
valid, should have the previous sanction of the Court 5 such 
provisions are altogether unsuitable to the case of a manager 
entirely unconnected with the Oourtfr) Mr. Justice Jackson in 
de]5\ Cling the judgment of the Full Bench in the case observed : — * 
III hi t thoie is no indication whatever iu Act XL of 1858 of 
any intr ntion to alter or affect any provision of Hindu or Mu- 
hammadan law as to guardians -svho do not avail themselves of 
the Act. The scope of the enactment is merely to remove legis- 
lative prohibitions, to confer expressly a certain jurisdiction, and 
to define exactly the position of those who avail themselves of 
or arc brought under the Act, leaving persons to whom any 
existing rules of law apply unaffected.’^ The effect of sec. 18, 
Act XL of 1858 is that a sale made by a certificated guardian 
without authority from the Court was invalid, even though the 
purchaser had acted honestly and paid a fair price, (w) 

(») Boondm^ Narmn v, Bonud M(tm^ I, L R , 4 Cal 76. Bee 
Eing v. Mur Kthhm Bing, I. L E., 3 All, 635. 

(e) OAunder Qmckerbnilg v^ M^zomdar, I. L. R., 

4t Cal 923* B.) 

(to) s«rat Okmdtr OkaUetyte t, Aiuieth OhaUen'M, H W. R., 46, 
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A mortgage of the property of a minor made by the ad- 
“‘“^strator of a minor’s property under the 
Admiiuifciatorof Same 4.ct, i's iuvalidj unless the sanction of the 
perty. Court has been previously obtained under s. 18 of 


tho Act. Where such administrator uas sued, as representing the 
ch morlgigec, and made no defence to 

notice* the suit, and the property was bold to a ihiid 

person, who knew that the administrator had eseeuted the 
mortgage in that capacity, it was held that the decree did not 
protect the moitgagee who purchased at the Conrt-sale, nor her 
vendee, from a suit by the minor for recovery of the pro- 
perty. (.2?) In this case the administrator was held to have im- 
properly acquiesced in the decree made upon the mortgagee's 
suit and the Court found that both the mortgagee and the pur- 
chaser from him were both affected with notice of the adminis- 
trator's improper conduct, and that the vendee from the mort- 
gagee (who purchased the property at a Court-sale held in 
pursuance of his^decree upon the mortgage) could not say that 
he was a bond fde purchaser for value without notice, for he cer- 
tainly had notice that the certificated guardian^s power of deal- 
ing with his ward’s property was only such as guardian 
appointed under the Act could exercise, and that be was, there- 
fore hound to enquire whether the mortgage had ever been 
sanctioned by the Oouri 

A sale of a minor’s immovable property by a ’’guardian ap- 
Inv^idifcy of pointed under Act XL of 1858, and who was 
floated gaaidian also the karti of the joint family of which tho 
of a member, is invalid if made without 

sanction required by s* 18 of that Act, even 
money. though the sale may have been for the benefit of 

• the minor and made in good faith to pay off the debts of thf 
ancestor. Where, however, it was found that the purchaser 
had acted hmd fide^ and had paid a fair price for the property, he 
held entitled to a refund of so much of the purchase-money as 


(#} DuU v. Suhodra I. It. B*, SI Oal., $83. 

Hi 
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had been expended for the benefit of the minor, {y) The Court 
observed : — “ However much we may desire to support a pur- 
chaser who has not acted dishonestly, and by whom a fair price has 
been paid, we think it impossible to declare a sale valid which is 
made by a guardian without the sanction which s. 18 requires. 
The words are very strong. It is not merely that they contain a 
direction that the sanction of the Court shall be obtained ; they 
say without an order of Court previously obtained the guardian 
shall absolutely not have the power to sell. It seems to us 
we are bound to treat the sale as made by one having no 
power in the matter, and therefoi?e as bad. The purchaser who, 
knowing that he is dealing with a gnardian, chooses to ignore 
the provisions of the Act, has no one bnt himself to blame if he 
suffers from the consequences of his negligence. 

“ As, however, the lower Court finds that the conduct of the 
purchaser was not dishonest, and that he paid a fair price, we 
shall declare that the plaintiff is entitled to be restored to posses- 
sion with mesne profits on his repaying to tiie purchaser so 
much of the money paid by tbe purchaser as has been applied 
to the benefit of the minor’s estate. The purchaser on being 
repaid so much as shall be found to have been applied for the 
benefit of the minor with interest at 6 per cent, on the money 
so paid, must give up possession to the plaintiff, accounting for 
the mesne profits for the time he has been in possession.'* 

Act XL of 1858 does not prevent a gnardian, who has 
obtained a certificate thereunder from selling or mortgaging 
property in Calcutta without the sanction of the Court, {z) 
“ I do not think,” said Mr. Justice Markby, “ it is possible to 
apply this Act (XL of 1868) to property in Calcutta over 
which the Courts to which this Act applies have no jurisdic- 
tion. In this Court, which alone has jurisdiction over landed 
property in Calcutta, the relations between incapacitated 
persons and their guardians, whether testamentary or otherwise, 
have alyays been treated from a different point of view to that 
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taken in the MofiissiL The notion that a testamentary guardian 
could not act on behalf of his ward without the sanction of the 
Court, as far as I am aware, has never prevailed in Calcutta. 
Nor. has it ever been the practice in this Court to obtain that 
sanction. How the Act might be applied in personam with re- 
ference to property in Calcutta in a case arising in the Mofussil^ 
I need not consider.’’ 

A Hindu family being heavily oppressed with debts, ances- 
tral and otherwise, the two elder brothers of the 

1858. Limita' , 

tion (Act IX of family, for themselves and as guardians of their 
aiS isf 92^ ue! minor brother, under Act XL of 1858, applied 
Onus of proof obtained from the District Judge an 

sale. Evidences, order, uuder s, 18 of the Act, for the sale of 
Dee^! ^ ^ several portions of the ancestral estate, and sold 
the same under registered deeds signed by the judge. Within 
twelve years after the registration, the adopted son of the minor 
brother brought several suits against the purchasers to set aside 
the sales and recover back his share of the property, alleging 
that the two elder brothers had made the sale fraudulently and. 
illegally to satisfy personal debts of their own. ffeldj that a 
suit of this nature is not a suit to set aside an order of a 
Civil Court” under art. 15, sohed. ii of Act IX of 1871 j nor is 
it a suit to cancel or set aside an instrument not otherwise 
provided for” under art. 92, but that it is governed by art. 146* 

Per Garth, 0. J. — Previously to the passing of Act XL of 
1858, where a suit was brought by a minor on coming of age, 
to recover property sold by his guardian during his minority, it 
was generally incumbent upon the purchaser to prove that he 
acted in good faith ; that he made proper inquiries as to the 
necessity for the sale ; and had honestly satisfied himself of the 
^existence of that necessity. Now, under s. 18 of that Act, the 
Civil Court not only has the power, but is hound, to enquire 
into the circumstances of each ease, and to determine whether, 
as a matter of law and prudence, it is right that any proposed 
eale or mortgage of the minor’s property should take pkcq j 
and if the Court, upon the materials and information brougl^ 
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before it by the gnardian, makes an order for sale, a pnrcbaser 
nnder such an order is not bound to make the same inquiry 
■which the Judge has made, and to determine for himself 
whether the Judge has done his duty properly and come -to a 
right conclusion. 

Where a plaintiff alleges fraud or illegality as a ground for 
setting aside a sale made under s. 18 , the onus lies upon him 
to make out a •primd facie case of fraud or illegality, and to 
show that the debt, which formed the consideration for the sale 
in such ease, was one for which the minor was not responsible. 

i*e»* Prinsep, J, — A stranger purchasing from a guardian, 
acting under the authority granted under s. 18 of Act XL of 
1858 , will be entitled to every protection from the Courts, so 
long as it js not shown that he acted in a fraudulent or collusive 
manner, knowing that the debta, for the liquidation of which 
the purchase-money would be applied, were not debts lawfully 
binding on the minor. The burden of proof in such a case 
would lie heavily on the person seeking to set aside the alie- 
nation. But where the purchaser is himself the creditor, and 
therefore, has the means of satisfying a Court as to the origin 
and nature of the debts and how they are binding on the minor, 
the bm’den of proof is shifted on the purchaser, when the plaintiff 
has established a piiniA facie case. 

A recital in a deed that it is necessary to contract a debt 
binding on a minor, or a member of a joint family, is some 
evidence that the fact recited was present to the minds of the 
parties to the transaction, and the absence of any such recital 
will make it more difficult for the party on whom the burden of 
proof lies, to establish the existence of a legal necessity. But 
such a recital is not evidence sufficient to establish the fact so 
recited, (a) 


(a) mihfphmd v. DuJpuitg SingJi, 1. L. E., S Oal. 360-64 See 

IBuhm, 9 w. E., 285 ‘j 

MAm V. Qohil Cftwndflr ChotodhTg,% B. L. B., P. C., S? • 
JOffioau IMMi MsUa 10 W. R, 208, («n«e jpp. ll7-48). 
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In thito ca^ie (b) Sir Eicliard Garth in delivorm':; Wb jndji- 
Purcliasorof a cited with approval the following ohvnva- 

fndevVclmC Redo^nlc in \e] 

sale. 'with regard to the rights and duti<^‘S of a piireha«or 

of a minor’s estate under a decree of a Court of Equity. “ I think 
it would he too much to say, that a purchaser, under a decree 
of this description, can he bound to look into all theciicnni- 
stances and go through all the proceedings from the beginning 
to the end. On the contrary, as far as I can find the general 
impression the cases give is, that a purchaser has a right to 
presume, that the Court has taken the steps m^cossan iu in- 
vestigate the rights of the parties ; and it has on that investi- 
gation properly decreed a sale. Then he is to see, that this is 
a decree binding the parties claiming the estate. He has no 
right to call upon the Court to protect him from a title not in 
issue in the cause ; but if he gets a proper conveyance of the 
estate, so that no person whom the decree aflfocts can invalidate 
his title, although the decree may be erroneous and therefore to 
be reversed, I think the title of the purchaser ought not to be 
invalidated. If we go beyond this, we shall introduce doubts 
on sales under the authority of the Court, which would be 
highly mischievous, (d) 

A case came before Lord Eldon, which was much debated 
upon a variety of points, and fully considered by him in all its 
parts, and where the irregularity in the proceedings was far 
beyond what occurs in the present case ; yet he conceived that 
the title of the purchaser could not be impeached on these 
grounds, and that he had a right to be protected, for that the 
purchaser had a right to presume that the Court had done 
right, (e) Lord Eldon seems to have been clearly of 
• opiniau^ that mere irregularity, such as was in that case, witbont 
making out a case of fraud and collusion of some sort or other 
in the purchaser, was not sufficient to affect the pardnasar.^*^ 

(b) SMer Qhund v. Dulpidiy Si^h, t L. B., 5 Cal, 863. 

(e) 2 Sch ^ Uftoh 

{d] See 4nie (pp. 224-^27) MaJcmMLalr, EavmUa^ ILB., I AO., 570* 
(e) Lhyi V. 0 Tee., 37. 
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Until a division of ancestral property is effected, no member 
a Mitdksha.d family can convey to a stranger 
ber of a Hindu interest in the property, {f) But the in- 
capacity of joint owners confers powers of aUe^ 
nation in certain cases of necessity upon the managing owner (a) 
In other words, as long asaffindufamilynndertheMitak- 
shar^ IS living m the joint enjoyment of family property, snch 
property can only be alienated by the joint consent of aU the 
members, or m the event of such necessity as will in the eye of 
he law give the kaitd power to alien as agent of all, then by 
the karla alone. (A) All that the purchaser has to do in such cases 
of sales or mortgages of ancestral property, is to see that there 
IS sufficient pressure upon the estate at the time to render the 
saleor transfer necessary. The fact of there being a decree an 
attachment, and a proclamation for sale, is a sufficient pressure 
upon the estate to warrant tl’e guardian to sell or mortga<re a 
g>rfion of the property.® It is, therefore, a settled rule of 
Hindu law resting upon the authority of the Mitfikshari and 
repeated judicial decisions, that a managing co-parcener has not 
the capacity to alienate or charge the share of his minor co- 
parcener in immovable ancestral property, except for the purpose 
of providing for some family need or the performance of an 
mdispensable religions dnty, or except the alienation or charge 
be for he benefit of the joint estate ; and in every case to 
which the rule is applicable, the of shewing, Either by 
direct or prosnmptive proof, a^miJ Me case in support of the 
existence of the condition necessary to give the legal oapaeitv 

0 make the disputed disposition, lies upon the party claLing 
to have acquired under it a title to the minor’s lareof ih! 
property. Upon the question what is the amount of proof 
tihich the law renders necessary to discharge that bnrthL of 
proof ; mu, that where the dispnte as to the validity of a sale 



Sec. 8.] ACQUIESCENCE UPON MAJOEITY. 


293 


or mortgage of family property is with the person to whom it 
was made, and the pecuniary consideration for it has not been 
advanced for the purpose of discharging an antecedent charge 
on the property or an old debt incurred by an ancestor, the case 
of the vendee or mortgagee, as regards the existence of a family 
need or sufficient beneficial pm pose requiring the ad\ance of 
the consideration money, must be established by positive proof. 
But that between a bond fde sale or mortgage for an advance 
made to pay off a pre-existing mortgage, claim, or an unseomed 
debt of an ancestor, and one not made for that purpose, there 
was this distinction to be observed, that the burthen of est.ib- 
lishing by direct proof that such prior claim or debt vas incur- 
red for a proper family purpose is not cast upon the vendee or 
mortgagee. He is only required to show this presumptively. 
But to do so it is incumbent on him to give proof not only of 
the consideration for the sab or mortgage having been bond fide 
advanced in discharge of an antecedent debt, but also of an 
enquiry productive of results which warranted his reasonably 
believing that such debt was a family obligation, and the sale or 
mortgage a prudent arrangement for its discharge, (y) 

According to the Mitdkshaid, a son cannot prevent aliena- 
tion by his father of property which the latter has inherited 
collaterally. The restriction upon the father’s power of aliena- 
tion, applies only to the grandfather’s property, (A) Nor can 
the alienation of immovable property by the father be contested 
by bis son, who at the time of the alienation was neither bom 
nor begotten. (Z) 

The conveyance of properly while the owner is a minor is 
not necessarily inoperative : if the sale is effected by the guar- 
dian and acquiesced by the minor when he comes of age, it may 
•be valid notwithstanding. Where a purchaser of minor’s pro- 
perty has been in possession for upwards of 11 years and the 


^ SarmmTw^ v. MuUaid Ammal, e Mad. S. U Ben, 371. 

tt) Xoll V. Maaeeoodem Bmd», 10 B L K., 183, 

{1} dado Sms’ % Mu Bcmee, 6 N. W. B. H C. Eep., 118. 


Bee 
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LACHES OE LONG BELAY. 


[Chap. IV. 


purchase was a bond fide one and for good consideration and 
wa«« acquiesced in by the minor upon attaining his majority, the 
Oourt was of opinion that the sale ought not lightly to be set 
aside, (m) 

The plaintiff, on coming of age, sued to set aside a sale of 

Suit to sot aside propei’ty which had been made by 

sale on attaining his guardian during minority. No legal neces- 

Smrou!ae-i)io- pioved, but it appeared that he had the 

benefit of the sale-proceeds. A decree was passed 
in Mb favour, but subject to the condition that he should first 
refund the full amount of the purchase-money leceived by him 
from the defendant. In) ^^The plea of minority/’ said Mr. 
Justice Dvrarka Nath Mitter, cannot be used to injuire third 
parties, but it can be used only to protect the minor.” 

Mere delay on the part of a ward, after attainment of 
majority, in repudiating an alienation made by his guardian, 
cannot be treated as a ratification of the guardian’s act, but 
only as evidence of ratification. (0} 

Long delay, however, in repudiating a contract by a minor 
on his attaining majority, wten such delay is u holly unaccountt 
ed for, is sufficient ground for inferring a ratification of the 
contract, (p) 

Two of the widows of a deceased Muhammadan sold a 
Sale by Hwham- portion of his real estate to satisfy decrees ob- 
aQoadaii wiaews, Gained by creditors of the deceased against them 
m his representatives. Tho sale-deed was executed by them on 
behalf of the plaintiff, a daughter of the deceased, dbie being a 
minor, in the assumed character of her guardians. if the 

plaintiff was in possession, and was not a party to, or properly 
represented in, the suits in which the creditors obtained decrees, 
she could not be bound by the decrees nor by the sale subse-" 
quenily effected, and she was entitled to recover her share, but 

Kumrooddeen 8!mhh v ShmM JBhadoQ, 11 W. B , 134 
in) jPflwoa (Ji>under Pa? v. I>a$^ 7 B. L B., 90 

14, v, Mimi Ohundhi* Ohowdhr^^ 10 B. L E., 

WL 
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9ul>ject to the p lymont by her of her share of the debts for the 

Fiatisfaciion of 'v^hioh the sale was effected, (q) 

Where land was sold by the widow of an Armenian, who 

Sdh by an Ar- executiix, for a valuable con&idera- 

memin ^\idow. tioii, by bill of sale executed by an Armenian 

infant-heir to the testator — jointly with his mother, who in fact 

received the purchase-money. It was held that the conveyance 

wacj voidable, at least by the infant, and that the infant’s entry 

and claim did entirely avoid it, the infant ha\ ing derived no 

benefit, but the reverse, from such disposition of the land, (r) 

Under the Muhammadan law, a sale bj^' a guardian of 

Palo by gtiar- property belonging to a minor is not permitted 
dian under Mu- 

hammadan law. otherwise than in case of urgent necessity, or 
clear advantage to the infant. A purchaser from such guardian 
cannot defend his title on the ground of the bom Jides of the 
transaction. An elder brother is not in the position of a 
guardian having any power as such over the property of his 
minor sisters, {s) 

The plaintiff sued to recover her husband's share in certain 
Muhammadan property at Surat to which he and other persons 
tami’*by'’rSmg became entitled as heirs of M. That property 
authoiity. had been sold to the defendants by the heirs of 

M daring the minority of the plaintiff’s husband, his elder 
brother acting for him in the transaction. It was proved that 
the sale of the property to the defendants had been approved 
of by H, who was the Agent of the Governor of Bombay at 
Surat, and the representative of the ruling authority in the 
management of M’s estate. Hie plaintiff contended that, ao> 
cording to the Muhammadan law, it was not competent for the 
elder brother of a minor, as guardian, to alienate a minor’s 
’ propel ty. It was held that the sanction of the ruling power 
constituted a suffloient authority for the act of the guardian, 
provided that the transaction was one which, according to the 

teV ^owir Sift^h v. Matamrnat Ta&ta, I, L H., I All , fi7 F. B. 

(r) Doe dem Amtom Qa»par v. Paddo Loohm Daa», 9th Nov ISIS—* 
latsfa notes. Case 19— Moaiar’s Dioest, Vol. U, p 30. 

(«) Bukthan V, Maldat JOioertt 3 B. n. It A. V., 4S3. 

Hi 
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Muhamraailau law, a duly oonstitutod guardian might have 
entered into on behalf of his ward. That law permits a guardian 
to sell the immovable property of his ward, (i) when the late 
incumbent died in debt, or (ii) w'hen the sale of such property 
is necessarv for the maintenance of the minor. The evidonoe 
in the preseui ci-se showed that the indebtedness of M, and the 
distressed condition of his heirs esistod in a sufficient degree to 
justify the sale of the whole property of the heirs, (t) 

The question of legal necessity does not necessarily arise 
in cases of sale under the Muhammadan law, though it may pro- 
perly be an element for consideration when the conduct of the 
guardian is called in question. The Muhammadan law looks to 
the benefit of the infant, and permits the guardian to dispose of 
mosablo property if it be for the benefit of the minor. In Mt. 
Si/edait V. Syud Vdayat Alt Khan (u) a sale made to carry on 
important litigation was held bond fide and for the benefit of 
the minor, the decision in Groee v. AmeHoimyee Dosm Qo) not 
being applicable. 

M, a Muhammadan, inherited oertain property from his 
father, which while he was a minor, his mother sold to the 
defendant in good faith, for the discharge of a debt adjudged to 
be duo to the defendant by M’s father. M when he became of 
ago, sold the same property to the plaintiff, who sued to obtain 
possession thereof by avoidance of the sale to the defendant. 
It was bold by tho Allahabad High Court (i) that the plaintiff 
having no bettor title or other right than M could assert, was 
not iwinpetent to maintain the suit, without tendering payment 
of the debt ; and (ii) that, even if the Muhammadan law were 
applied, and M’s mother was not legally competent to sell his 
property in the assumed character of his guardian, the plaintiff 
was bound to pay the debt due from M’s father to the defendant 
before he could claim, by avoidance of the sale in question, 
the possession of the property in snit. (w) 

A L It B , 6 Bom., 467. 

n } !4B. L B., a a, i. 

\m 8iMm»f.MetkmiiAMulBaimaH.9JS. W. B.H.G Ben . 26a. 
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A suit by the guardian of minors to set aside an alleged 
alienation made by the adult member of a joint Hindu family 
in collusion with the purchaser, and without the consent of his 
wards, is not premature. 

According to the 3Iithila law, such a sale is void for want 
of the consent of the whole of the heirs and in the absence of 
proof that the sale was made for a legal necessity or for the 
benefit of the minors, (*^) 

A sale by guardian of a minor’s property was upheld, 
where there was proof of pressing valid necessity, and no proof 
cither of under advantage taken of the guardian by the pur- 
chaser, or of the existence of fiduciary relation between the 
guardian and the creditors, or of the inadequacy of the price 
at the time when the property was sold, (y) 

The mere non-recital in a deed of a sale by a mother dur- 
ing her son’s minority of the legal necessity for the sale does 
not vitiate the deed. The legal necessity may be proved 
ulumde by other evidence (^) such legal necessity must be pre- 
sumed, and the acts of the guardian considered to be the acts 
of the minor in oases where neither want of enquiry nor mala 
fiik$ is proved against the vendee, (a) 

Whore a deed of sale was executed by a de facto guardian 
of certain minors, and the consideration-money was duly ap- 
plied for the benefit of the property, and the transaction was 
found to be a necessary one and beneficial to the minors, the 
more fact that the manager was not de jure guaidian, is not 
sufficient to invalidate the transaction, (b) 

In 1846 some land was sold which was owned at the time 
Suit for dam- by a Hindu joint family consisting of five 
fmt btothers, three of whom were minors* The deed 

' f iawdu- purported to be executed by aU the 

minor*® pro- brothers, olthongh thme of them wre by reason 
^ of infancy incapacitated from befog parties to it. 


(aO Jha v, Mom 6 W. R , SSL 

) JSCamakt JPmmd Sm^mn Singh v. Nokh LaM 6 W. E , 8a 
m v. B W. B,, 154. 

<a) Mm V. Mgh, i w b , 28a. 

(5) Qunga Ftasad v. t*hocl Singhs 10 B. L. B*, 868 aot« 
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PATITIES IN PAEI DELICTO, 
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OontomporaneoHsly with this deed of sale, an ikrfernama was 
executed by the two elder brothers, which stated that they had 
executed the deed of sale on behalf of all the five brothers, the 
non-execution by the three younger brothers being attributed 
to their absence from the city and want of leisure — false excuses 
to screen their incompetency from non-age. The sale was not 
registered, but a fictitious suit was instituted by the purchasers 
against all five brothers and a fictitious confession in that suit 
was given in the names of all five. As soon as the younger 
brothers came of age, they instituted a suit against the pur- 
chasers for their share of the property sold and they succeeded 
in that suit, Tho purchasers thereupon instituted this suit to 
recover damages from their vendors— the two elder brothers. 
The Courts in India found that there was collusion between the 


vendors and purchasers. Judicial Committee of the Privy 
Council held that it is not for the public benefit that, where two 
parties knowingly deal with the sale or purchase of property of 
infants who have not fay the law the power of sale, one of the 
parties (the purcha-sors) who obtain possession of the property 
in a manner calculated to injure the infants should be able to 
Buo the other party (the vendors) for damages. Their Lord- 
ships farther refused to give costs to either party considering 
them both in pari delicto, (c) 

A sale by a father, as gmrdian, of property devolving on 
his sons from their maternal grandfather, can only be justified 
by proof of necessity for tho son’s benefit. 

So also thore must be dear proof of necessity in a sale by a 
mother, as guardian, of property belonging to her minor sons, (i) 

When a person, after atidning majority, questions any sale 
Pwchaso iim Property made by his guardian daring his 
guBrfan. minority the burden lies on the person who up- ” 
boUs tho purchase, not only to show that, nnder the cironm- 
stMiiiOes of tho case, either the guardian had the power to sell, or 
fbahihe imreboser reasnoably supposed that he had snob power, 
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but further, that the whole transaction as regards the purchaser’s 
part in it was bondjide. When either the person v\ho sells 
labours under a disqualification, or the purchaser stands in a 
fiduciary relation to the owner of the property, the bona jide^ of 
the dealing cannot be presumed, but must be made out by tho 
purchaser, {b) 

Although purchasers are not hound to look to the applica- 
tion of the purchase-money, or to enquire whether there \^eie 
goods and chattels and house furniture sufficient to redeem the 
mortgaged property, and so obviate the necessity of a sale of a 
minor’s property, yet the purchaser’s not proving necessity or 
not satisfying himself of the existence of a sufficient pressure or 
necessity, and the unwillingness of tho minor’s mother to dis- 
pose of the property in his minority, are suffiioient legal grounds 
for reversal of the sale. (/) 

Inadequacy of consideration which on the face of it boars 
the marks of fraud, or when the inadequacy is so considerable 
as to occasion serious injury and detriment to the interest of 
the minor, or when it is the result of culpable negligence on the 
part of the guardian, will avoid any transaction entered into 
by him on behalf of the ward and make him liable for the 
consequences. 

If the transaction has been entered into bond fide with due 
care and attention, the guardian would not be held responsible 
for any untoward consequences which may have resulted from 
it, contrary to his expectation and forecast. 

More silence for a period short of that prescribed by the 
limitation cannot by itself constitute a 
by minor. U- valid ground for rejecting a person’s claim to 

alienation improperly made by his 
guardian, during his minority, withont valid necessity. 

A person who has arrived at majority is not required by 
law to give any notice, express or implied, to the person who 
holds Ms property under such an alienation, or to perform any 

{$) Mom Bin&h t- Qmgudhw Mmmd 9 W. B , S[97, 

if) Brkixr V 4 I W. B., 14 
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preliminary acts before ho can bring a suit to set it aside. In 
laying down these positions of law in a case upon special appeal 
Justice Dwarka Nath Mitter said : — “ We do not mean to say 
that long silence on the part of a person arrived at majority to 
irai'ngn the validity of a transaction between his lawful 
guardian daring his minority and a third party, cannot be treated 
as evidonoo of ratification, merely because that silence falls 
short of the period prescribed by the statue of limitation. Nor 
do we mean to say that a Court of Justice whose duty it is to 
determine a question of fact cannot, in any case, infer a rati- 
fication from the fact of such silence. But after a careful con- 
sideration of all the arguments and authoiiiios brought to our 
notice, the conclusion we have arrived at is that mere silence 
for a period short of that prescribed by the law of limitation, 
cannot by itself constitute a valid ground for rejecting a person’s 
claim to sot aside an alienation improperly made by his guardian 
without any valid necessity. Such a course would be tantamount 
to the establishment of a new rule of limitation not sanctioned 
by the statue, and it is thereforo clear that more delay in re- 
pudiating an alienation, like that above described, can be treated 
only as evidence of ratification, if snob ratification is pleaded, 
and in no other light, 

“In this <»se it was admitted that there is no d^eot evidonoo 
of any positive act of ratification. There may be case in which 
mere ailenoefor an undue length of time may be taken as proof 
of such an act. But in this case it is clear, upon the learned 
Judge’s own showing, that there was something more than 
silence, namely, the express repudiation of the defendant’s title 
in the hMlah, executed in fiivonr of the plaintiff by his vendor 
immediately after the latter’s arrival at majority. That kMah 
is at any rate evidenoe of the declared intention of the plain-' 
tiff’s vendor to institute proceedings against the defendant, at 
hwst,of an iatenti<HS existing on the date of Its exeontion, and 
is, i^erefpre, direct evidenoe not of ratification but of 
repndiation. B is not even idleged 
thl^ %<!«(« W any ratification sinoe that daH the acts of 
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bis vendor done subsequently to the date of his puicba'ie being 
of course rejected as not binding against him, the plaintiff,” (ij) 
Whatever may have been the effect of s. 11 of Act XIV 
Limit at ion— to extending the privilege given to 


Minoi, piiuhahtr aminortohis representative, s. 7, the corres- 
two. Act IX of ponding section of Act IX ot Ibd, limits the 
Xiv’ of privileges to the minor himself and his ropre- 

® sontative after his death ; and therefore a pur- 

chaser from a minor cannot claim the benefit of that section, {h) 
In the case of a sale by a person, young indeed and in 
Oronuds foT the <^*®tressed circumstances, but not without advice 
canceimont of a or means of information, of an estate actually 
^e%on aot”! vested in him, but not to be obtained without 
“iior- litigation, the party seeking to set aside the sale 

must establish the fraud, actual or constructive, which entitles 
him to relief. It is not sufijcient for him to show that he did 
not receive the full value of the estate to which the result of 


the litigation might ultimately show him to be entitled. The 
difference between that value and purchase-money, if not too dis- 
proportionate, may be legitimately taken to represent the differ- 
ence between certainty and immediate eiyoyment on the one 
hand, and risk, worry, expence and delay on the other. The 
exceptional equitable principles, w'bieh in a sale by an expectant 
heir of a reversionary interest, throw upon the purchaser tho 
om«s of showing that he gave a fair price, and which, on failure 
of such proof, entitles the expectant heir to have tho sale set 
aside, have no application in such a case, or in that of every 
ignorant and improvident person, (i) 


(g) Saimrmn jOeh Okowdhry v. Kasiee Qhwnder (Murdhry, 18 W. E , 
404-6. S 0,, 10 R L. a , 328-31. 

(h) Mahomed Ariad Okowdhry v. Yaleooh 4%, 15 B L. B., 367. 

(») Mir Aximuddiii Khan v. jffia-uiS-iV'weo, I. L. B., 6 Bom , 809—10* 
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!iU' 14, ACT XXXV OF 1858. 
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Sootion 9.— Sale of Lunatic’s Pjoperty- 

Act XXXV of 1858 was passed to make better provision 
for the care of the estates of lunatioa not sobject to the juris- 
diction of the Supreme Courts of J udioaturc in India. Since 
the pasMug of this Act limiting the powers of a manager of a 
lunatic’s estate, no manager de facto or dejure, can have power to 
do tb.it nliich the Act forbids. (_/) Section of this Statute 
enacts that every manager of the estate of a lunatic appointed 
thereunder may exercise the same powers in the management 
of the estate as might have been exercised by the proprietor, 
if not a lunatic ; and may collect and pay all just claims, 
debts, and liabilities due to, or by the estate of the lunatics. 
But no such manager shall have power to soli or mortgage the 
estate or any part thereof, or to grant a lease of any immovable 
property for any period exceeding Jive years, without an order 
of the Civil Court previously obtained, (k) 

A Hindu, being a lunatic, may be possessed of property, 
Mort„'i,'e l)y although he caanot take it by inheritance. All 
with such property to be binding must 
be effected by a guardian or manager duly ap- 
pointed liy the Supremo Civil authority ; and since the passing 
of Act XXXV of 1858, a guardian or manager can only be 
appointed in the special manner prescribed by that Act. A 
de facto manager can have no greater powers than one duly ap- 
pointed. Where, thi.refore, the mother of a lunatic who had 
not been so appointed, mortgaged his estate without the pre- 
vious sanction of the Conrt, the mortgagee’s suit for foreclosure 
was dismissed. (1) 

S ^ Phbab J,, The (hurt qf Warde v. Kupulmn Singh, 10 B, L, 

lot XXXV <£ 1858. Of, see. 18, Act XL of 1868 ; see. 
18,l«tM;XlT^1858. 

llir Qm ^ W«fi* r. Ktfnbmn 8^, 10 A L E, 384 
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Act XXXIV of 1858* regulates proceedings in Lunacy 
in the Courts of Judicature established by Royal Charters 
within the British Territories in India. 

A person who is usually of unsound mind, but occasionally 
of sound mind, may make a contract when he is of sound 
mind, (m) A patient in a lunatic assylum, who is at intervals 
of sound mind, may contract during those intervals, (n) The con- 
veyance of an idiot ox insane person (except during a lucid inter- 
val) is, therefore voidable^ if not absolutely null and void ah 
initio,^^ It may be avoided during his life-time by the party 
legally authorized to act for him ; or, after his death, by his 
heir, or, any other person interested, (o) 

* SnCTIONS 13 & jS^3 of act XXXIV of 1858 ^ 

XIIL It shall be lawful for the Court, on the appointment of 
Committee of the person and estate of a Lunatic, to direct by the 
order of appointment, or by any subsequent order, that the person to 
whom the charge of the estate is committed shall have such powers 
for the management thereof as to the Court shall seem necessary and 
proper, reference being had to the nature of the property, whether 
movable or immovable, of which the estato may consist. But such 
poweis shall not extend to the sale or charge by way of mortgage of 
the estate or any part thereof, or to the letting of any immovable 
property, unless for a term not exceeding t^ree years. 

XVIII The Court may, if it appears to be just or for the 
Lunatic’s benefit, order that any property movable or immovable, of 
the Lunatic, and whether in possession, reversion, remainder, contin- 
gency, or expectancy, be sold or charged by way of mortgage or other- 
wise disposed of, as may seem most expedient for the purpose of 
raising money to be apphed for any of the following purposes : — 

1. The payment of the Lunatic’s debts, including any debt in- 
curred for his maintenance or otherwise for his benefit. 

2. The discharge of any incumbrance on his estate. 

3. The payment of or provision for the expenses of his futoe 
maintenance and the maintenance of his family, including the expenses 
incidental thereto. 

4 The payment of the costs of any enquiry under this Act, 
and of any costa incurred by order or under the authority of the 
'Court 

XIX The Committee of the Lunatic’s estate shall, in the name 
and on behalf of the Lunatic execute all such conveyance and instru- 
ments of transfer relative to any sale, mortgage, or disposition of 
his estate as the Court shall order. In like manner such Committee 

<m) The Indian Contract Act, (Act IX of 18*72), sec 12. 

(n) Ibid, Mmtraticm (a). 

(o) Stephen’s Oommentaries, 6th Ed., Vol I., p. ^90. 

ol 



306 


CONVEYANC'E BY COMMITTEE. 
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The Indian Trustee Act, 1866 , which applies to “ eases to 
High Court which English law is applicable,” provides that 

may con%e\ con- ^ ^ ^ 

tingcntri^iit*?, when any lunatic or person of unsound mind 
shall be entitled to any contingent right in any immovable pro- 
perty upon any trubt or by way of mortgage* it shall be lawful 
for the High Court to make an order wholly releasing such 
property from such contingent right, or disposing of the same 
to such person or persons as the said High Court shall direct, 
and the order shall have the same effect as if the trustee or 
mortgagee had been sane, and had duly executed a deed so 
releasing or disposing of the contingent right, (p) 

A Court of Equity will not set aside the voluntary deed of 
a weak man who is not absolutely non compos^ unless the weak- 


shall, under the order of the Court, excrciso all powers whatsoever 
vested in a Lunatic, whether the same are vested in him for his own 
benefit or in the character of trustee or guardian. 

XX. Where a person, having contracted' to sell or otherwise 
dispose of his estate or any part thereof, afterwards becomes Lunatic, 
the;;;Couri may, if the contract is such as the Court thinks ought to 
be performed, direct the Committee of the estate to execute such con- 
veyances and to do such other acts in fulfilment of the contract as it 
shall think proper. 

XXL If a member of a partnership firm be found Lunatic, the 
Court nuiy, on the application of the other partners, or of any person 
who appears to the 0001^3 to be entitled to require the same, dissolve 
the partnerbiiip ] and thereupon, or upon a dissolution by decree of 
Court or othorviise by due course of law, the Committee of the estate 
may, in the name and on behalf of the Lunatic, join with the other 
partners in disposing of iho partnership property, upon such terms, 
and shall do all buch acts for carrying into effect the dissolution of the 
partnership, as the Court shall think proper. 

XXIL Where a Lunatic has been engaged in business, the 
Court may, if it appear to be for the Lunatic’s benefit that the busi- 
ness premi-sos should be disposed of, order the Committee of the 
estate to sell and dispose of the same j and the monies arising from 
such sale bhall be applied in such manner as the Court shall direct. 

XXllI. Whore a Lunatic is entitled to a lease or under-lease, 
and it appears to be for the benefit of his estate that it should be 
disposed of, the Committee of the estate may, by order of the 
Court, surrender, assign, or otherwise dispose of the same to such 
for such valuable or nominal consideration, and upon such 
as iteCtort shall think fit. 

(p) A^JSm4 1866k m ft Cf. 13 14 0 , 50, 4 
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to? 

ness, as well as the facts surrounding the transaction itself, be 
such as to satisfy the Court that the person had not at the time 
a mind adequate to the business, and that he might be imposed 
upon, or the Court is not satisfied as to the entire good faith 
of all parties to the transaction, (g-) It has been held that 
the Court will not measure the degrees of understanding. “Im- 
becility of mind,” says Mr. Kent in his Commentaries, “ is not 
sufficient to set aside a contract when there is not an essential 
privation of the reasoning faculties, or an iwdpa/iity of undef- 
stOiudiny (tnd dctiny with discTstwn iii the oTdvnoi'y of^oxTs of lifOt 
This incapacity is now the test of that unsoundness of mind 
which_will avoid a deed. The law cannot undertake to measure 
the validity of contracts by the greater or less strength of the 
understanding j and if the party be compos mentis, the mere weak- 
ness of his mental powers does not incapacitate him. Koris a 
person bom deaf and dumb to be deemed absolutely non compos 
mentis, though every such person was primd facie incompetent, 
inasmuch as the want of hearing and speech must exceedingly 
cramp the powers and limit the range of human mind. Weak- 
ness of understanding may, however, be a material circumstance 
in establishing an inference of unfair practice or imposition j 
and it will naturally awaken the attention of a Court of Justice 
to every unfavourable appearance in the case.” (r) 

A contracts to sell land to B. Before the completion of the 
contract, A becomes a lunatic and G is appointed his Committee. 
B may specifically enforce the contract, (s) 


(?) Bajemder Ohunder Newgee v, BJmhm Ealee DeJeajW. E,, 1864, 65. 
(r) Kent’s Commeutaries, vol. 11, p. 609, See also Bmgmn v. Gieen, 
Wiljnoi, 68. 61. 

{«) The Specific Belief Act I of 1877, sec 27 Mkitmtion to cl (5) 
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TITLE BY ADVEESE POSSESSION, 


[Cow. lY. 


Section 10.— Of Sales of Insolvent’s Property. 


When property has been attached by a judgment-creditor 
in execution of a decree, and a vesting order is made subse- 
quent to such attachment, the property passes to the Official 
Assignee subject to being divested by a sale in execution of the 
decree, and the purchasers at the sale in execution of the decree 
acquires a good title to the property. (/) 

Where, however, the attachment is before judgment, the 
attaching creditor has no priority over the Official Assignee, (u) 
Subject to the right and claim of the Official Assignee, 
Purchaser from and SO long as he does not interfere, an insol- 

not obtained his final discharge, 
tom po^er with respect to after-acquired property 
oiSciaiAssignee, to buy and sell and give discharges, and to do 
all other acts which he could have done before Ms insolvency. 
The possession of snch property by an insolvent in snoh 
a position may be adverse to the Official Assignee so as to bar 
the title of the latter by lapse of time. Where, therefore, an 
insolvent, upon the death of his father became entitled to and 
seized of certain joint family property as one of three sons and 
on partitioa continued in undisturbed possession for more than 
12 years the Official Assignee making no claim, such possession 
was held to be adverse possession against the Official Assignee j 
and a suit against a bon&fide purchaser for full value from the 
insolvent brought by a subsequent purchaser from the Official 
Astignee was dismissed with costs. («) 

A joint family property acquired and maintained by profits 
of trade is subject to all the liabilities of that trade («i) Where, 


(i) Anand Ohtmdra Pal v. Panehi Lai Surma, S R L. E., 691 : 14 
W. R, E- B., 33. SamMe r. Bolagir, 2 Bom. H. 0, Eep., 146. 

Pttamkar Mmiile v. Ooekram, 1 lud. Jar., 11 ; Jwa Sm4i v, 
Jmmi ««(ha, 1 Bom. H. 0 Bep., 224 [356—9. 

a Xfifto jS^emnl MHt»r r. Sureih Ohmder Del, I. L. R., 8 CdL, 
to) JMsfi TAaJwrdw v. LaMiehmd, 1 Bom, R, U B., > 61, , 
JS«e diM OftfW V, jrwi#*!. L, 3 (H, 738 j Deem v- Dome, L L, R, 
508l.,79i 
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therefore, a honse belonging to an insolvent, the surviving male 
member of a Mitd.kshar& family, was put up for sale and con- 
veyed by the Official Assignee, subject to the right (if any) to 
maintenance and residence of the plaintiff ,who was a widow of 
a deceased nephew of the insolvent, it was held that the effect 
of such conveyance was, that the purchaser took only such 
estate as the Official Assignee could give, but inasmuch as the 
plaintiff in this case had no right as against the joint creditors 
to maintenance or residence out of or in the house in question, 
the purchaser took an absolute estate, (m) 

A mortgage executed by an insolvent (who has not obtain- 
ed a certificate and discharge) is subject to the lien of the 
mortgagee in priority to the claim of the Official Assignee under 
the insolvency (y) “Under the Statute, 11 and 12 Vic. c. 21, 
the Assignee has a right to the subsequently acquired property 
of the insolvent, unless the insolvent has obtained a certificate 
and discharge j but the Assignee’s right to the subsequently 
acquired property is subject to two qualifications. In the first 
place, if the insolvent has acquired property, subject to debts 
and obligations, then any property taken by the Assignee xmder 
that state of things is taken subject to those charges and 
equities which affect the property in the hands of the insolvent. 
The second! qualification is this, that if the insolvent carries on 
trade at a subsequent period, with the assent of the Assignee 
of the estate under the Insolvent Act, in the first instance the 
property which is acqnired m the subsequent trade, will be 
subject in equity to the charge of the creditors in that trade, 
in priority to the claim of the Assignee under the first in- 
solvency.’' A purchaser from the Official Assignee, therefore, 
takes subject to all equities attaching to the property in the 
• bonds of the insolvent. 

A prior mortgage establMhed— as made Sendee against a 
purchaser of the insolvent’s rights from the Assignee. («) 


M Jo&«rro Bibee v. Sree 

jfadSrooafem Bihet vTfiem Ohemd Stmetym, I W. B., 137, 
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TEUST-ESTATES IN INDIA. 


[Chap. IV. 


Section 11.— Of Sales by Fiduciary Vendors. 

(a) — Saies by Trustees. 

Traut-estates are recognised by the Courts in British India, 
Creation of though the distinction between legal and equi- 

tra'it-Gbl.iteis in _ o a 

India, table estates does not obtain on account of there 

being no separate Courts of Law and Equity as in England. 
“ The anomalous law,” said Mr. Justice Willes in Tag&re v, 
Tagore, “ which has grown up in England of a legal estate 
p.aramonni in one set of Courts, and an equitable ownership 
paramount in Courts of Equity, does not exist in, and ought 
not to be introduced into, Hindu law. But it is obvious that 
property, whether movable or immovable, must, for many pur- 
poses, be vested, more or less absolutely, in some person or 
persons for the benefit of other persons, and trusts of various 
kinds have been recognised and acted on in India in many cases. 
Implied trusts were recognised and established here in the case 
of a henSmi purchase in Gojgee Krista Gossain v. Gunga Prasai 
Goasain (a) ; and in cases of a provision for charity or for other 
beneficient objects, where no estate is conferred upon the 
beneficiaries, and their interest is in the proceeds of the pro- 
perty, the creation of a trust is practically necessary. But a 
man cannot be allowed to do by indirect means what is forbidden 
to be done directly } and a settlor or testator cannot, under the 
guise of an unnecessary trust of inheritance, indirectly create 
beneficiary estate of a character unauthorized by law, and 
which could not be directly given without the intervention of 
the trust, and such trusts can be sustained to the extent and for 
the purpose of giving effect to those beneficiary interests which 
the lew recognizes, and after the determination of those in- 
teresli^ the benefioiai interest in the residue of the property 

r 1 . , 
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T^I/TIS}:^ OF A TRCIfeTEE-FuR-SALF 
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remains in the person who, but for the will, would lawfully bo 
entitled thereto*” (6) 

The purposes for which estates are vested in trustees for 
sale,, are generally either for the benefit (1; of creditors ^ 
(2) of individuals sid juris ; (3) or persons not sui jurie^ eg^ 
infants. 

A trnstee-for-sale is bound to sell the trust property to the 
best advantage with a fair and impartial attention to the interest 
of all parties concerned. He should ascertain the value of the trust- 
property beforehand, and use all reasonable diligence to obtain 
a proper price ; and if he is negligent in conducting the sale, 
as by not advertising, he will bo personally liable for any loss 
occasioned. All the trustees are equally liable, and cannot 
escape responsibility, on the ground that the conduct of the 
sale was delegated to one of their number. If, how^ever, a 
trustee enters into a contract for the sale of trust-property, he 
is not bound to break off the contract in order to sell to another 
person who makes a higher offer ; and when there are two offers, 
and it is not quite clear which is the most advantageous, the 
trustee will not be liable for refusing to accept the offer prefer- 
red by the cestui que tnist/^ (e) If trustees or those who act by 
their authority, fail in reasonable diligence in inviting competi- 
tion or in the management of the sale, as if they contract under 
circumstances of haste and improvidence, or if they contrive to 
advance the interest of one beneficiary at the espence of another, 
they will he personally responsible for the loss to the suffering 
party j and the Court, however correct the conduct of the 
purchaser, will refuse at his instance to compel the specific 
performance of the agreement, {d) 

A contract made by trustees either in excess of their powers 
.or in breach of their trust cannot be specifically enforced, (e) A 
is a trustee of land with powers to lease it for seven jmm He 
enters into a contract with B to grant a lease of &e land for 


(b) V. Tagore, 0 B. L. R. (E 0..) at m 

ia) Aguew’s Law of Trusts in British luma, pp. 108 — 69, 

(4 fSwin's Law of Trusts^ §th Ed, p. 318, 

(s) The Specific Belief Act (I of 1877), sec. 21 (c). 
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seven years, with a covenant to renew the lease at the expiry 
of the term. The contract cannot be specifically enforced. (/) 
It is the duty of trustees who, having a trust or power to 
trust-property, join with the owner of 
other property, another property in selling both properfies 
together, to see that such a mode of sale is beneficial to 
their cestui que trust ; seemdl;/, to see that their share of the 
purchase-money is apportioned before the completion of the 
purchase, and to obtain payment of such apportioned share j 
and thirdly, to apportion the share themselves, taking care to 
act under proper advice. The proper mode of apportioning the 
prices of a life-estate and reversion when sold together for a 
lump sum, is to value both interests separately, and wot to put a 
value on one and deduct that from iiie total price, (g) 

The sale of property at a grossly inadequate value is a 
breach of trust which affects the title in the hands of the 
pnrchaser,(7i) Two trustees A and B empowered to sell trust- 
property worth a lakh of Eupees, contract to sell it to 0 for 
Es. 30,000. The contract is so disadvantageous as to be a 
breach of trust. C cannot enforce specific performance, (i) 

A trustee having a discretionary trust for sale of real estate 

Traitee S aV 

solute owner, reasonable, with power to postpone the sale 

thirty years with the 
money. concurrence of the beneficiaries. Before the lease 

expired the property was put up for sale by the lessee and the 
trustee conjointly, the facts being disclosed by the particulars 
of sale, and a sale having been effected, the purchase-money 
was apportioned between the two interests according to the 
valuation of a skilled valuer : EeU, that the purchaser was not 
entitled to insist on the concurrence of the henefioiaries on ao- 
count of the valuation not having been made before the sale, and 
that the title would be forced upon him. {j ) 


I7lustra(hM to oL (si 






p. 814. 
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At T .'fxvirr i)F iw 


The Trustees’ and ai«i ruaj^ees' Poweis Act fXXVIIlot* 
1866) applies to “ cases to which English law is applicahie.” 
The main provi.sions of this enactment as to sales by tru.srees 
and mortgagees are given below for facility of reference; and 
sections six to nineteen both inclusive) of the statute applies 
only to English morlgagcN, wherever in Biitish India the m(trt- 
gaged property may be situate, ■when neither the mortgagor nor 
the mortgagee is a Hindu, Slnhammadau or Buddhist. J) 


SECTIONS s, 3, 6, 7, 8 & n OF ACT XXVIII OF 

II. In aU oases where, by any will, deed, or other mstmment 
of settlement, It is expressly declared that trustees or other peisons 
therein named or indicated bL.xll have a ]>oner of sale (a)f either 
gcner,dly or m any particular event, over any immovable pi-operty 

tirtsVL?"n^ a’ T' uses to 

tiuats of such wall, deed, or other instrument, it sh.all bo lawful for 
such trustees or ot^r persons, w hether such property be vested in 
them or M(>t, to exercise suolx power of Mlehj such prupertv 

either together or m lots, and either by public auction or iirivSe 
contract, and cither at one time or at several times. ^ 

_ III. It shall be kwful for the persons making any such sale to 
inMrt any such special or other stipulations, either as to title or 
evidence of title, or otherwise, in any conditions of sale, or contract 

for sale, ^ they sliall think fit ; and also to buy in tyLSrS 

any part tberwf at any sale by auction, and to rescind orvm Inv 
contract f<,r sale, and to resell theproperty which shall lie so bought iif 
or as to which the contract shall bo so rescinded, without heint res^ 
l»nsible for any loss which may lie occasioned thereby : and no nur- 
chaaer under any such sale shall bo Ixmnd to enquire whether *e 
pemins making the same may or may not have in contemplation auv 
particular ro-mvestment of the purchase-money in the purchase 
any other property or otherwise, ^ ^ ™ 

ly. For the purpose of completing any such sale ns aforesaid 
the persons empowered to selKis afoi^said shall have fuU power to 
convey or othemse dispose of the property in question in such 
manner as may lie necessaiy. ^ ^ 

Vl. Where any principal money is scoured or chawed bv deed 
m any immovable property, or on any interest therei^ the perZ 
to whom such money shall for the time being be payaWa. h^if 

outers, a^mistratora, apd assigns, sliall, at any tiauTiW^tto ewt 
Wtion of one ye« from the time when such principal money Su 
have teoome payab e, acting to the terms of Ihe or after imv 
mte^ on such pnnoipaJ money shall have been inSrear for ri* 
months, or after any omission to pay any premium or any insuraaoe 

^ (A) The Transfer of Pmpsrty Art (IV of 1882), 69 

ri. 
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A discretionary trust for sale cannot be exercised by a 
minor or by a person of unsound mind, for neither of them can 
enter into a valid contract, (}) “It is not in the power of the 
author of a truisi,’’ said Wood, V, 0. in the case of a devise in 
trust to an infant, “to confer upon an infant a capacity in him- 
self which the law does not give him, although he may make 
the infant his hand, his agent, to execute his purpose. He cannot 
give an estate to an infant, and say that he may sell it when the 
law says he cannot do so.*’ 


which by the terms of the deed ought to be paid by the person 
entitled to the property subject to the charge, have the following 
powers to the same extent (but no more) as if they had been in terms 
conferred by the person creating the charge, namely : — 

— ^A. power to sell or concur with any other person in selling 
the whole or any part of the property by public auction or private 
contract, subject to any reasonable conditions he may think fit to 
make, and to rescind or vary contracts for sale, or buy in and re-sell 
the property from time to time in like manner. 

— A power to appoint, or obtain the appointment of, a 
receiver of the rents and profits of the whole or any part of the pro* 
perty in manner hereinafter mentioned. 

Vll. Eeceipts for purchase-money given by the person or per- 
sons exercising the power of sale hereby conferred shall be sufficient 
discharges to the purchasers, who shall not be bound to see to the 
application of such purchase-money. 

VI I L No such sale as last sSbresaid shall be made, until after 
su months’ notice in writing given to the person, or one of the per- 
sons, entitled to the property subject to the charge, or affix on some 
conspicuous part of such property, but when a sale has been efiected 
in professed exercise of the powers hereby conferred, the title of the 
purchaser shall not be liable to be impeached on the ground that no 
ease had arisen to authorize the exercise of such power, or that no 
ftuoh notice m aforesaid had been given ; but any person damnified by 
any such unautliorized exercise of such power, shall have Ms remedy 
in damages stgainsfe the person or persons selling. 




X* The person exercising the power of sale hereby conferred 
shall have power by deed to convey or assign to, and vest in the pur-, 
chaser, the property sold, for all the estate and interest therein which 
the person who created the charge had power to dispose of: Provided 
thit nothing herein contained shall be construed to authojnze the 


gee of a term of years to sell and convey the fee-simple of the 
V eowiprised therein in cases where the mortgager could have 
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WRONGFUL SALES BY TRUSTEES. m 


After property has been sold under a power of sale, the 

trustee should not let the purchaser into possession until the 

whole amount of purchase-money has been paid. The purchaser 

is not bound to pay the money to the trustees personally ; but 

payment to an authorized agent of the trustees will hind them 

and discharge the purchaser, (m) 

If a trustee has wrongfully sold the trust-estate to a pur- 

Eemedy of ces- chaser for valuable consideration without notice, 

wrongful sSes by cestui qua trust may either compel the trustee 

trustees. to purchase other lands of equal value, which 

lands will be held upon the trusts originally provided or he may 

take the proceeds of the sale with interest, or the present 

estimated lands sold, after deductmg any increase 

of price caused by subsequent improvements, (n) 

Where a trustee has wrougfully disposed of trust-propetfcy^ 

Foilptving con- the cestui que trust mav follow the purchase- 
■ ; '''trust’* ** *" 

■ ; money, or any other property that has been sub- 

stltated in the place of the trust-estate, in the hands of the 
trustee or his representatives ; and such substituted property 

the same trusts as the original trust* 
property %hs '|ub|ect t6i {o) T^ a trustee expend the 
Tvhole bf the trust-money in the purchase of land, the cestui, 

! will be entitled to the land; ^'he mtui t 
V xmutse, prove that^^ A purchased with, the tirast-mbneys; 

Tie presVnoptipn,^ is, that a purchase aiade by a trustee, ■ 

jwhose; d inyest trust-naoney, has been made in este- 


cution of the trust, (p) 

!’ if any'executor, uudertaMug a''tras!t:;'deolared''bb. '‘tlw jiaCe'; 

';:>)l5^;Uj^,|i»gleotS;;hie%t^A^ 

, censeqpenhea ' thafe':fi?llpw;^;^i^; : 
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THE INDIAN TEDSTS ACT 
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upon to act differently from his own views, by any parties 
taking an interest under the will, (g^) 

In dealing with the Mutwallee of an endowment, it is not 
S'ile by a Mut* necessary for the purchaser to look further than 
^o«er. ^ to the power of the Mutwallee under his deed of 
trust. If the deed gives the Mutwallee the power and discre- 
tion to make a sale, it is not a matter of concern to the purchaser 
whether that power or discretion is judiciously exercised or not (r) 

If the benamid&r or ostensible owner, having all the indicia 
Salebyabena- of ownership in his hands, sells "to a purchaser 
mitUr. valuable consideration, the true owner can 

only get rid of the effect of the alienation by shewing that it 
was made without his own acquiescence, and that the purchaser 
bought in good faith, and without notice, he acquires a good 
title as against the true owner and his heirs, or any subsequent 
purchaser from them. («) 

The following proposition of law are embodied in the 
Indian Trusts Act ; — ' 

(a) Where the trustee is empowered to sell any trust- 
property, he may sell the same subject to prior charges or not, 
and either together or in lots, by public auction or private con- 
tract, and either at one time or at seveial times, unless the 
in&trument of trust otherwise directs, (t) 

(Jj The trustee nuking any such sale may insert such reason- 
able stipulations either as to title or evidence of title, or other- 
wise, in any conditions of sale or contract for sale, as he thinks 
fit ; and may also buy-in the property or any part thereof at 
any sale by auction, and rescind or vary any contract for sale, 
and re-sell the property so bought in, or as to which the contract 


{^) Hogg V. 2 Hyde’s Bep., 3—14. 

(#•) Mom&hi Crolam Mi v Jf#. Sotohfomnma W. Ei^, 1864, 
242. See also LuUtfm v, Bego Jm^ 5 W. R., 120. 

(«) B'hnqmun I)m$ v. tlpooch Bingh^ 10 W. B., 185; MaHhaUm 
Bimhk Bashfit De%a, lHarsk , 293 j KaVydass MUtw v. ^oh%^ 
‘.Marsk, 569 ; Mernm v. Bmmn Qhowdhryi 9 W E*, 

' lit « 4a xmui ^ im 
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is so rescinded, v^ithout being responsible to the beneficiary for 
an\ loss occasioned thereby. 

Where a trustee is directed to ^ell trnst-pioperiy or to 
im c&t trust-money in the pin eh'ise of property , he niia\ e^ei c i^e a 
reabonable discretion as to the time of t‘fteeting the sale or 
pu I chase (u) 

(d) For the pm pose of completing an v such sale, the trustee 
shall have power to convev or otherwise dispose of the propei ty 
sold in such manner as may be ncces^sary (? ) 

As a tenant for life, though his consent be requisite to the 
exercise of a powei of sale bv the tru*^»tees, 'stands in no fidu- 
ciary position towards the remainderman, and is as fiee as any 
one else to buy from the trustees, a sale to liim cannot be im- 
peached on the ground of the purposes for uhich ho buy^. his 
motives being immaterial to the tru'^tees, provided they sell on 
terms advantageous to the estate, (w) 

Where trustees \\illi a power of sale, enter into a contract 
for sale of the estate, which would be deemed a brccach of tiust, 
equity will not only refuse to inteifeie in favour of the pur- 
chaser, but will, even at the suit of the cestui que trust ^ restrain 
the trustees from executing the contract, and the purchaser 
will be left to his remedy by action for damages, (ar) 

(b)— Sales by Moetoagee vmm a Power of Sale. 

It is usual in English moi tgages to add a power of sale 
in case of default, which enables the mortgagee to obtain relief 
in a prompt and easy manner, without the expense, trouble, 
formality, and delay of foreclosure by a regular suit, ** Tlie 
vexatious delay,’^ says Mr. Kent in his learned Commentaries, 
which accrues upon foreclosure, arises, not only from the 
difficulty of making ail proper persons parties, but chiefly 
from the power that Chancery assumes to enlarge the time for 
redemption on a bill to foreclose.* There are oases in which 

(w) Act It of 1882 sec aa a/A^ XX?!!!^ 1866 see 3 
mt§ p. 313, 

(e) Act II of 1882 sec. 30. 

(«o) IHceonscn v* L. B., 6 Ob, Ap Cases, 33. 

(a?) M»rtlock v. Bulkr, 10 Yes, Jua. 293. 

^ Plaint or suit for foredosuie. 
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the time has been enlarged, and the sale postponed, again and 
again, from six months to six months, to tlie great annoyance 
of the mortgagee. These powers are found, in England, to be 
so convenient, that they are gaining giound very fast upon the 
mode of foreclosuie by process in Chancery. Loid Eldon con- 
sidered it to be an evtraordinary po\^er, of a dangerous nature, 
and one which was unknown in his eaily practice. 

A. power given to the mortgagee to sell on default, may 

be given by any peison otheiwise competent to moitgage 

These powers fall under the class of powers appendant or 
annexed to the estate, and they are powers coupled with an 
inteiest, and are ii revocable, and are deemed part of the 
mortgage secuiity, and vest in any person, who, by assignment 
or otherwise, becomes entitled to the money secured to be paid *’(y) 
The power of sale in a mortgage is of the nature of a 
trust ; the mortgagee like any other trustee, is bound to use all 
the means in his power to get the fairest and host price for the 
property, ( 2 ) He is hound to biing the estate to the hammer 
under every possible advantage to bis eestid que trust (a) 

A mortgagee having a power of sale, cannot exercise it in 
a manner pmely arbitrary, but is bound to exeicise it with 
discretion j not to throw away the property, but to act in a 
prudent and business-like manner, with a view to obtain as 
large a price as may, fairly and reasonably, with due diligence 
and attention, be under the circumstance obtainable, (5) If the 
power is exercised for exorbitant purposes, without a due regard 
for the interest of the parties, the Court will interfere, (e) 

The effset of a sale under a power of sale, is to destroy the 
equity of redemption in tho land, and to constitute the mort- 
gagee exercising the power a trustee of the surplus proceeds, 
after satisfying his own charge, fiist for the subsequent incum- 
brancers, and ultimately for the mortgagor. The estate, if pur- 


) Commentaries, 10th Id Vol IT,pp 106—68. Bee sijm 

Oontisact Act (IX 0 ! I87S), sfec. 201 
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chas^'d by a sti anger, passes into his hands free from all the 
incumbrances. There seems to be no reason ^vhy the feecond 
moitgagee, ^^ho might ceitainly har^ boiighf the equity of 
redemption from the inoitengor, should not etjuilly ^^ith a 
stranger, ])nHhase the ’u hen sold under u po’v^u' ot sale 

cieafed by the inoit^ag >i, 

A sale, without tl]( iutei \entioii of a Court of Jn^i*ee, of 
Rale under lands situate in the Slofubsial of 

Poi;\ei of muH- Boinhav, under a pov^er of ^ale contained in an 
ga^ea lana»» m , ^ 

the Viofuftbiii of indenture of moitgage in the oidinai t English 
BoiuMj. for hi, is \alid, if due notio'=‘ bo giten to tho 

moitgngor of the mortgagee’s intention to sell, and the sale 
be fairly conducted, (e) 

When property mortgaged is situated in the Mofussal, but 
lujunetion the paities to the mortgage are reMdent in 
tostaysdie. Bom hav , and the instrument of mortgage is ii 

the English form, the paities must bo held to liate coni meted 
accoiding to English law, and to be entitled to entmee their 
rights according to that law. In such a ease the mortgagee eau 
exercise a power of sale contained in the mortgnge-defd, and 
cannot be restrained fioin esercising such pouer, merely because 
the mortgagor hns filed a suit for redemption. The moitgngor 
cun only stay the sale pmdente lite h\ paying the amount dua 
into Oouft, or by giuVg^wmd /he/e evidence that the power 
of sale is being exercised in a fiauduleni or improper manner, 
contrary to the teims of the mortjage. {/} 

A mo! tgagee cannot, pioperly, in execution of a simple 
decree for mouev, the repayment of which is secured hj moit- 
gage, attach and sell the mortgagor’s equity of redemption in 
the propel ty mortgaged; but if he do so, and purchase it 
{imedy or hidmcily) himself, lie becomes a timstee for the 
mortgagor, against whom be cannot acquire an irredeemable 


(d) Fit bm J W, CoLViLLTS m J^aja BaU Jiam v. Baja 

Mnnitaii Ah JChan^ h B,, 6 1. A., ICO. 

(i) Fitumhir Baru^andm v. Vmmali Shmpt i L* B., 2 Bom., h 
if) Jagjhm Nanabhm v Shridim Maikn$hm Bagarim'f 1 If E., 
SI Bojm ^ 252 
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title, ig) No one,*^ obseived Mr* Justice Macpherson, will 
ever give a fair pi ice for an equity of redemption when the 
moitgagee is present himself as a biddei, and giving notice of 
his claims as moi tgagee. The eqiiitf of redemption in such a 
ca^e is JvnocLcd do\Mi to the moitgigee for a small sum \’«hieh 
is earned to the moitgtgoi’s account, in part satisfaction of 
the deciee, and the p]opeit\ vests absolutely m the moi tgagee, 
'lUio then at his leisuie pioceeds to fui ther execution of his 
deciee, in oulei to leah^ethe balance remaining due under it. 

“It is true tint the Court of Chancery will not as a lule 
prevent a moitgigee fiom putbuing all his lemeJies at once. 
But in England, an equity of redemption cannot be seized and 
sold, and the colliteral remedies open to the moi tgagee can be 
only pi oeeedings against seem ities, or against the person or 
against the pio[>eitv, other than the equity of redemption of the 
tnoitgagor. The fact therefore, that, according to English 
law, all the remedies may be pursued at once, does not show 
that, if there ^ere in England, a general power of attaching 
and selling an equity of redemption such as there is in this 
country, a inoi tgagee could, in the exercise of that power, sell 
and put chase his mortgagor^ equity of ledemption. On the 
contiary, the v^hole tendency of the English law is against such 
an inference. It is undoubted law tbat, when a mortgagee has 
a power of sale, if he sells in exercise of that power, he cannot 
himself purchase, that is to say, if he iloen pm chase, he will be 
dechued to be meiely a trustee for the moi tgagee. The mort-* 
gagee who sells (except where in judicial sales he obtains leave 
to bid as Ms tiustee) is not allowed to purchase the mortgaged 
estate*^’ {%) 

In India, as in England, a mortgagee may transfer his 
Asaignmiit of rights to a third person by way of assignment : 

transfer must be without prejudice to 


a 


frights of the mortgagor. The mortgagee may put anothesf 

V. 5 1^. I*. B , W. 

% Sfom# X L B*. I 4 
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into his own position, but ho cannot create a title in a third 
jiarty distinct from his own title ; and in a suit by a mortgagor 
for redemption^ where an assignment has been made \s ithout 
the knowledge of the moi tgagor, the assignee is bound by the 
state of the account between the mortgagor and the mortgagee, 
although he may have paid more, (i) An assignment, therefore, 
should not in any case be taken of a mortgage without the 
privity of the mortgagor as to the sum duo, for the assignee 
takes subject to the account between the mortgagor and the 
mortgagee, although no receipt be indorsed on the mortgage- 
deed for any part of the mortgage-money which has been 
actually paid off. (j) The Transfer of Property Act, provides 
that the person to whom a debt or charge is transferred shall 
take it subject to all the liabilities to which the transferor was 
subject in respect thereof at the date of the transfer, {i) 

Where a purchaser from a mortgagee sues a Dur-^makrari- 
dar for the cancellation of his makrari lease granted without 
authority by the mortgagor, it is competent to the defendant to 
contest the bondjide character of the mortgagee, although it 
was admitted by the mortgagor in a former suit brought by the 
mortgagee for possession and was conclusive as between the 
mortgagor and mortgagee, the colluding parties, inasmuch as the 
suit was brought to avoid the defendant's title on the strength 
of an alleged collusive mortgage. (?) 

Property in the Mofussil w’hioh had been mortgaged in 
Bightofa^or- iggg to 0 by a deed in the English form con- 
Mortgagee to taining the usnal power of sale on defanlt of 
payment aofJ again in 1864 to T by deed of con- 
cqfld mori^ee. ditional sale, was sold by C under the power of 
sale and purchased by N. Previously to the sale T had fore- 
elosed. In a suit for possession of the property brought by the 
widow of T against H and the mortgagor, it appeared that no 
notice of foreclosure had been served on N". — H 0 M that N was 

(»} Okimativx BemOaH v. OhidcAaram OMt, I. L. R., 2 Mad., 214. 

(fi Sagdan’s V & P., llth Ed., p. 217. 

(*) Act IV of less, sec. 

0 Dhcatut^tei/ Potedar v, Pwafkanath Shtgh, S W. B., 260^ 
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entitled to auoli notice by the fact of his pnrchase Tfhether he 
had obtained possession or not, and that no notice having been 
served upon him, the suit was not maintainable against him. (m) 
The provisions of the Transfer of Property Act, sec. 69*does 
not affect powers of sale in mortgages executed before the 
statute came into operation, viz. : the 1st of July, 18 
(c)— S ales by Exeootor ob Administeatob. 

According to the English law the charge of debts on the 
real and personal estate would probably be sufficient of itsel 
to authorise a sale or mortgage by the executors for the pay- 
ment of debts, and by the same law an executor may mortgage 
with a power of sale properly which wholly vests m him, the 
nower of sale given to the mortgagee not being a delegation ot 
Lower entrusted to the executor, but a creati® of a new 
power for the benefit of the persons interested in the mortgage, 

* act XV OF 3t88e»SEa 69. 

Power of sakwhtn . of Bavment of the moi*tgage-moncy, tho 

the (Srt, is valid in the mortgL, and neither the 

(«) where the SduLulImLdan or Buddhist ; 

Se the Lftigee is the Secretary of State for India in 

n; 1^0™ f rSl »ay! tr^K 

within the towns of Calcutta 

But no such power . „„^ent of the principal money 

(1) notice in or on one of several mortgagors, 

jSirtetri te "f 


Ixig moflA ill t)rofe$ 5 ed ©X6rci86 of suob. a powos? 

When a sale has impeachable on the ground that 

^6886 had to otherwise improperly orategularly 

f danmifled \& m unanthona^, or 

^ power. . i e w v w aft 
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and, to render the mortgage effectual, the right to create that 

power being incidental to the authority of the executor to 

mortgage. By seo. 269 of the Indian Succession Act (X of 

1865 executors and administrators may dispose of the pro- 

l)erty of a deceased person “ in sueJi manner as they think jit.’' 

The power given by this section is unqualified. The language 

authorises an executor to sell or execute a mortgage with a 

power of sale. For the purposes of his office an executor is by 

the law of India invested with the same powers of conveying 

a testator’s estate as the owner himself possessed. It is his duty 

to mortgage or sell the estate only when there is necesstity for 

it, but in creating a power of sale in a mortgage, he does not 

delegate the duty imposed on him. As a general rule, delayatus 

nm potest delegare ; and therefore where a power of sale is 

given to trustees or executors they cannot sell by attorney, (n) 

An executor, who is also a devisee of an estate charged 

tell^OT payment of debts, may be presumed by 

mortg!^ land a hand fde purchaser or mortgagee of that estate 

dealing with it for the purposes of the 

Notice ot inis- administration, and may give a valid title to A. 
appropnatioix or 

mortga^-money Such purchaser or mortgagee, therefore, \yuI not 
be bound to look to the application of the money. Mere 
absence of statement of the purpose for which the money ob- 
tained by the sale or mortgage is to he used, will not 
make the purchase: or mortgagee liable on the ground of a 
presumed knowledge that ihe money was to be applied other- 
wise than for the payment of the testator’s debts.— In a case, 
therefore, in which the Lords were satisfied that the mortgagee 
himself was, as a matter of facf^ entirely ignorant of any in- 
tended misapplication of the money by the execntor and devisee 
of tihe estate charged, and that he had not constructive notice 
of it through his solicitor (who distincily denied any knowledge 
or even snspidon of it) : it was held tiiat though the money was 
entirely misapplied, the mortgage could not be treated as sub- 
ject to the debts of the testator, and die mortgagee’s title was 


(s) Snah V. Brem, L L. R., I AU. 710. 
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not, therefore to be postponed to the ddins of the testator’s 
creditors. The burden, therefore, of proving that the mort- 
gagee or purchaser had notice of the true estate of facts, lies 
on the Creditor of the testator who impeaches the mortgage or 
purchase, (o) 

Under Act V of 1881 an executor or administrator of a 


deceased Hindu, Muhammadan or Buddhist has power, with tho 
consent of the Court by which the probate or letters of adminis- 
tration was or were granted, to dispose of the property of the 
deceased, either wholly, or in part, in such manner as he thinks 
fit : Provided that the Court may, when granting the probate 
or letters of administration, exempt the executor or administra- 
tor from the necessity of obtaining such consent as to the whole 
or any specified part of the assets of the deceased, (p) 

(n)— S ales bt Agents. 

An agent cannot, of course, go beyond his authority. A 
sale by private contract by an c^erd authorized to sell by public 
auction is not valid, although the price be greater than was 
required. An agent to sell has no authority to receive the 
purchase-money, nor an auctioneer to receive more than the 
deporit. The auctioneer, as a stake-holder, should not part with 
the deposit until the sale is carried into effect, {g) 

A directs B his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. BJnamesC, an auctioneer, 
to conduct the sale. 0 is not a sub-agent, but is A’s agent for 
the conduct of the sale, (r) 

If an agent, authorized to sell property, commits a fraud 
against his principal, the principal is the person who ought to 
suffer, and not a stranger, (a) 

An agent, or person in a fidnojary- position tomrds the 
owner of property purchased by him, isbound to prove, that the , 
sale was made for good and sufScient consideration, and must not 


(o) Oaner v. OarHeriffM, H B., 8 CSh., 971 ; 7 H. 
&koat V. Maekkiieth, E Ii, B., 4 Oal, 897 } mte, p. 78. 
*-t V 1881, e«o. 90. See pp. 71—74 


Ik, 781. See also 
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only prove that the agent had anthority to sell, and that the 
consideration alleged was in fact paid, hot also that the con- 
sideration paid was a fair piico for the propeity. 

If the purchase be made by a stranger, such a purchaser 
need not show that the consideration paid by him is a consi- 
deration equal to the value of the propeity ; it will be sufficient 
for the purchaser to show that the sale was made by a person 
who had authority from the owner to sell ; and unle->s the beller 
can establish a fraudulent connmnee hetueen the agent em- 
ployed to'sell and the puichaser, the sale svill be binding on the 
seller on proof of authority of the agent to sell (t) 

(e) — Sales by Corporitions. 

Corporations in general have a right of alienation— y«a 
dhponendi — over lands and chattels held by them in their corpo- 
rate capacity, except so far as such right of alienation is restiict- 
ed by some positive law or statute. 

A contract made by or on behalf of a corporation or public 
company created for specif purposes, or by the promoters of 
such company, which is in excess of its powers, cannot be spe- 
cifically enforced, (u) The directors of a Company have power 
to sell the concern with the sanction of a general meeting of the 
shareholders. If they contract to sell it without such sanction, 
the contract cannot be specifically enforced, (e) 

A corporation affiixing their common seal to a conveyance is 
tantamount to dfftiinjf and sealing by an individual, (w) 

Municipalities and other statutory owners constitnted by 
Acts of the Legislature are nsually empowered to sell or other- 
wise dispose of the lands and hereditaments vested in them, (a*) 

A corporation must sue and be sued in its corporate nome,(y) 
and can be proceeded against in law only after service of the 
. requisite statutorv notice. 

(t) MutMtmt JMt ▼. Dmim JM md ^ert, 8 H. V. F 
H. C Bea, 163. 

(«) Befief (I «f 18??), sec. SI 

(e) IM, See 21 Illostmtion to («). 

e l SuMen’s V & For., u. &71. See also ase. 48, Act X of 1866, 

Act IV of 1878 (A 0.) sec. 32?. _ 

Mmiott v, O^SiUP^enm, 10 W. B., 366. 


326 


EIGHT or EE-PUECHjiBE. 


IChap. IV. 


Seotion 12-— Conditional Sales. 

A Court is not bound to consider a deed of sale to be a 
deed of absolute sale, and not faike into consideration the acts 
and conduct of the parties in their own view and dealing in 
regard to the transaction. Thus where the parties treat a 
transaction as a deed of conditional sale, the Court must not 
necessarily hold ii to be a sale. (») So a conditional sale may- 
become absolute by agreement and acts of the parties te it, 
without proceedings under s. 8, Regulation XVII of 1806. (a) 
Where a bond, fide sale is accompanied by a power to re- 
purchase, this will not make the transaction a mortgage, if such 
does not appear to have been the intention of the parties, (b) 

Where land was sold on a condition of re-purchase and no 
Me OB a eoii' time was mentioned in the instrument of sale, 
° w-P®*' jj. ^ jjjg ggjg ][,eeome abso- 

lute, aud that the plaintiff having bought the original vendor’s 
rights, was entitled to maintain a suit for the recovery of the 
land, (c) 

A sold land to B and continued in possession as B’s tenant 
More than two years after the sale A and B agreed that A 
should have the right to re-purehase within a fixed time, but 
that such right ^onld be forfeited if the conditions of the lease 
were not kept. The danse of forfeiture was so vaguely worded 
as to have the appearance of a mere threat At the date of the 
agreement, A was in atrear with his rent It was held that his 
right te re-purchase was not forfeited by his having incnrred 
further arrears, (cf) 


t Kathmeree Dome v. Worm Oram Doss, S W. B., 104. 

Sasbma& Dm ▼. Ram Gop^ Dote, N. W F, S. 0. Eep., S3 j 
v. JHS. MuruJeoomar. 2 A^ra Eep A. C, 1761 
I'teuMto Reddi v. JPatmaU Jmmal, I Man. B., 46S noie. 

(B} lEhrwtMtMir r. Smmimdiia Awom. S Mad B., 430« 
OMwiMW IVM V. I Mad B., 63. 
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A convoyed land to B, with a collateral agreement to re-^ 
purchase it within a certain period j the right to redeem how- 
ever^ being dependent upon the due performance by A of the 
conditions of a certain lease of the land in question which A, 
remaining in possession, agreed to take from B, The rent fall- 
ing in arrear, B sold the land to 0 within the period allowed 
to A to redeem. 

On appeal, the High Court set aside the «ale, holding that 
there w^as no natural connection behveen the lease and the con- 
dition to redeem, and that the clause for forfeiture was so 
vaguely worded as to have the appearance of a mere threat, as 
in equity in the absence of specific mention of the nature of 
the failure which is to bring down the penalty of forfeiture, 
ought not to be enforced, (e) 

V being in possession of a JXootahf upon whicl? certain dues 
were owing to the Gf-overnment, the land was advertised for sale 
by the Collector. K on the application of V, was induced to 
give a security for the payment of the Government dues by 
two instalments and to take a security for the repaj ment of 
that, as wall as the repayment of another sum wdiich V owed 
to another person and wdiich he agreed to advance. On this 
agreement, a Pidiah and Ar:f€e were executed, both of \vhich 
were necessary to authorize the Collector to make a transfer of 
the property to K. A kamvmmah was executed by V by which 
it was stipulated that if he should not pay the instalments fully, 
or that part of them should be in arrear, the zamindan should 
continue under K, and that K should only return to V the 
rupees which might have been paid by him. The Fiittah and 
Arzee were deposited with a third person, w^'ho was not to give 
them up to K for the purpose of enabling him to obtain the 
transfer of the property, until default should be made according 
to the agreement. On the same day a deed of defeasance was 
entered into between V and K, with a covenant that whenever 
K should take possession of the Mootah, for the purpose of 
enabling him to discharge the amount for which he became 


(ff) Anonymous, 1 Ind. Jur., 0, S., 1^. 
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toecurity, as soon as ho should have received out of the rents 
and profits the sums he had paid, with all expenses, he should 
restore the Mootah to V. It was held, although the kammamah^ 
nith the Puttah and Arzee^ purported to effect an absolute sale, 
the second deed had the effect of giving the contract the 
character of a mortgage or conditional sale. (/) 

Where a deed, which on the face of it was described as 
Salcrunvertible a mortgage, stated that the grantee was already 
mio anioitgige, possession under a previous mortgage by the 
grantor, and was under the second deed to receive the profits in 
liquidation of interest so far as they would go, and that the 
grantor was not to be liable to repay the principal money or 
such balance of interest (if any) as might accrue upon it, unless 
he adopted a son, and the grantee, unless that event happened, 
was to enjoy the property conveyed in right of purchase for 
the sum (principal and interest) due to him* Held that the 
deed was a sale liable to be converted into a mortgage, and 
not a mortgage liable to be converted into a sale, (g) 

III Upper India mortgages are generally executed byway 
of conditional sales — Klnd^Kabalah or Bge-hil-waf± (A) The 
expression conditional sale” is in itself somewhat misleading, 
am aware,” said Sir Robert Stuart in ^ ila Prasad v. Sukkan,{i) 
that it is frequently used in Indian Courts to denotea mortgage ; 
but it is at least a loose and inaccurate way of expressing the 
contract which is known by the term mortgage, and it is better 
and simpler and more legally correct to keep to that term when 
such k the transaction than to make use of such a mere para- 
phrase as tho expression ‘ conditional sale*’ ” Mr. Justice Straight 
added The use of the term conditional sale’ is somewhat 
misleading, for it in point of fact only describes an hypothecation 
of land as security for a loan. The term ^ vendor’ and ^ vendee’ 
have no special virtue or force, and it would be as accurate to 


Mfjeth v. Sd S M. I A., L 

V. Jm B., 2 Bom., 113. 

OB 6th M., p. 8 j also Act lY of 1882 
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call thp one ^ mortgagor’ or ^ pledgor’ and ^ mortgagee’ or 
^pledgee’. The real nahire of the transaction cannot be altered 
hy the application of any technical terms to {j) The fair 
criterion^ by whicli a Court is to decide whether a deed he a 
mortgage or not, is this : — Arc the remedies mutual and reci- 
procal f Has the vendee or obligee all the remedies a mortgagee 
is entitled to? If the defendant has not all the remedies of the 
mortgagee, the transaction is a conditional sale, If the 
parties intended an absolute sale, a coi^terapora neons agreement 
for repurchase not acted upon, will not of itself entitle the 
vendor to redeem (/). A bond fide purchaser of an estate or 
interest will not be considered a mortgagee on account of a 
right to purchase being given to a vendor, though at an advanced 
price, im) The mere form of an instrument is not conclusive. 

An instrument of conditional sale provided that the condi-' 
Foreclobure of tional vendor should retain possession of tho 
^uilition^ XYII pi'c^perty to which it related, paying interest on 
ofl 805 , s. 8. the principal sum lent annually at twelve per 
cent,, and should repay the principal sum lent within seven 
years 5 that (hy the fourth clause thereof), in tho event of de- 
fault of pavment of interest in any year, the term of seven* 
years should bo cancelled, and the conditional sale should 
at once became absolute ; and that (by the fith clause thereof), in 
tho event of the principal sum lent not being repaid at the end 
of seven years, the conditional sale should become absolute. 
Default having been made in the payment of interest auniinlly 
as stipulated, the conditional vendee, the term of seven years 
not having expired, took proceedings to foreclose, in pursuance 
of the con<lition contained in the fomth clause of the deed, and 
the conditional sale was declared absolute. The conditional 
vendee then sued for possession of tho property. Held that the 


(i) I D B., 3 AE at p. 

(k) LoBO Corns ham, Wtdifm v. Omm, $ Myi k Ch, 309. 

(!) Per hoBvU&mmiB 0, Goodman v. Grtmm^ 2 B. k B., 279 ; 
See Bayufi Ap^ft v Sena&aiit^ I. I*. E., 2 Bom , 231 j Sahabhat v. 
Va$ud«phh4t, I L.E.J 2 Born. 113 ; Luhshman v I.LR„ 4 Bom., 605, 

(w) r Whnstanleyi 2 Soh, and Lef., 303, 

b 1 
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fifth clanso of the deed did not dispense with the necessity of 
complying with the provisions of s. 8 of Regulation XVII of 
1800 and was compatible with them, and on or after the expiry 
of the stipulated period, applicaiaon for the foreclosure of the 
mortgage and rendering the conditional sale absolute in the 
manner prescribed by that Regulation might and mnst bo made ; 
that the condition contained in the fourth clause of the deed in 
effect defeated and violated the provisions of that Regulation, 
and summarily converted a conditional into an absolute sale in 
disregard and defiance thereof, and the foreclusnre proceedings 
taken by the conditional vendee before the expiry of the period 
stipulated for the repayment of the principal sum lent wero 
irregular, and the sale could only be rendered conclusive in the 
manner prescribed by that Regulation in pursuance of the fifth 
clause of the deed ; and that accordingly such suit was not 
maintainable, (w) 

The plaintiff alleged that certain property was the heredi- 
property of himself and his brother N ; 
to sile that it had been determined by an award that if 

the plaintiff or N desired to mortgage or sell their respective 
shares, they should, in the first instance, mortgage or sell to 
one another, and, if one party declined to take in mortgage or 
purchase, that the other shall bo at liberty to alienate else* 
where j that N had, however, executed a bond in favonr of R, 
in which he had hypothecated the property, and stipulated that 
the debt should only bo recoverable from the property hypothe- 
cated 5 that Nhad confessed judgment in a suit brought a^inst 
him by R on the bond, and had allowed a decree to he passed 
against the property j and that, as the bond had the effect of a 
deed of a sale, and had been executed with an intent to defraud 
him, he sued to obtain possession of the property, and a deokra-' 
faon of his title thoieto as purchaser. The lower Courts decreed 
the plaintiffs claim. E, in special appeal, pleaded that the 
h|d no cause of ection, the property not having been 

•d|4' ^ iWl CPctBrsoB end %apfeie, J, L) that the mere hypo- 
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thocation of the property did cot give the plaintifF a title to it a& 
purchaser, and that the suit, as brought, must be dismissed, (o) 
In a suit for specific performance of an agreement to 
AdmUsibiUty of convey certain property, the contract which was 
paiol evidence. writing was admitted by the pa:ties, but the 
defendant alleged that there had been an unJorstanding verbally 
come to, that if he repaid the consideration-monojb \^ith interest, 
&c., to the plaintiff within two years, the plaintiff would roconvey 
the premises to him. It was held, that the defendant could give 
parol evidence to supplement the written contract, and show 
that it was intended to bo a mortgage, and not an absolute bill 
of sale. Mr, Justice Paul thus reviewed the leading cases on the 
admissibility of parol evidence in such cases laying dowm the 
principles of law and equity on the subject ; — In the case of 
Muttylall Seal v. Anund Chmder Sa)idel (p\ a conveyance by 
way of Lease and Release was held to be subject to a parol defea- 
sance, and to be in the nature of a mortgage, with a power 
of re-purchase on the footing of redemption, and a ro-convcyanco 
was accordingly decreed. Tliere it was established that parol 
evidence was admissible to prove a parol defeasance. It is to 
be observed that in that ease the Counsel for the appellant 
admitted that parol evidence was admissible, and the argument 
was confined to the question whether the parol defeasance was 
or was not sufficiently established in the circumstances of the 
case, and the Privy Council confirmed the judgment of the 
Supreme Court which held that the deed in the suit was con- 
trolled by a parol defeasance, and was to bo treated on the 
footing of a mortgage. The same doctrine was admitted to be 
comet iu the caso of Hohus v. Maihews^iq) The principle on 
which a Court of Equity allows a parol agreement is the broad 
principle of fraud* Where a Court of Equity is satisfied that 
all the terms agreed on between the parties have not been 
emnmitted to writing, and that it would be unjust to allow one 


(a) FMi Sky v. Kisfm, 5 H* W* P. H C. Eop., 226—85, 
im 5 M* I it.t ?2. 
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party to gain an undue advantage over the other in consequence 
thereof, it prevents the obtaining of such undue and nneonscion- 
tions advantage. It is on the principle of fraud, undue advan- 
tage, and the like, that a Court of Equity acts in such cases. 
The rule of law stinds unimpeached that a written agiecment 
c.umot he added to ; because when a writing takes place, all 
other matters which wire open before, are considered as settled 

by the written agreement being entered into and executed. It 

is otlioiwise when par tits agree that a written document shall 
be executed, not embodying all the terms by which they are to 
be Iround, and when by express arrangement the written docu- 
ment does not embodv all the terms, but only a part, parol 
evidence is admissible to show what was the entire agreement 
between the parties, (r) 

A jwrty, whether plaintiff or defendant, who sets np a 
The Mian Evi. contemporaneous oral agreement as showing 
tleiwB AU a of Jin apparent sale was really a mortgage, 

and^i’is. ' should not he permitted to start his case bv 
offering direct parol evidence of such oral agreement ; hut, if it 
appear clearly and unmistakeably, from the conduct of the 
parties, that the transaction has been treated by them as a 
mortgage, the Court rvill give effect to it as a mortgage, and 
not as a sale, and, therefore, if it be necessary to ascertain what 
were the tonns of the mortgage, the Court will for that purpose 
allow parol evidence to he given of the original oral agreement. 

Although parol evidence will not be admitted to prove 
directly that simultaneously with the execution of a hill of sale 
there wms an oral agreement by way of defeasance, yet the Oonrt 
will look to the subsequeirt conduct of the parties, and if it 
clearly appears from suit conduct that the apparent vendee 
treated the inwisaotion as one of mortgage, the Court will give* 
effect to it as » mortgage and nothing more. 

It is a mistake to reject evidence of the conduct of parties 
oontraot on the ground that it is only an indication 
of unwriitpi onutraet between them. Conduct 

'S* JSult JPeased 8 B, L B., -9®. 
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is, no doiibl:, evidence of the agieemonl out of which it arose ; 
but it may be very much more. In many cases it may amount 
to an estoppel. If possession did not accompany or follow the 
absolute bill of sale, it would be a strong^ fact to «^how that tlie 
transaction was a mortgage, and not a sale ; and parol evidence 
would be admissible to explain the acts of parties, to show why the 
plaintiff did not take possession in pursuance of the bill of sale, ii 
being found that the defendant retained possession, and that 
the plaintiff never had possession and was nevei forcibly Jis- 
possessed, Again, if the holder of an absolute bill of sale 
weie not only to allow the vendor to remain in possesMon, but 
weieiotake interest from him on the alleged pni chase mone\, 
or allow him to go on improving the property, any C^onrt would 
hold that the so-called vendee was estopped from enforcing his 
bill of sale* The ans^yer to him would he, not that his conduct 
w'as evidence of an oral agreement converting the sale into a 
mortgage, but that, whether there had been such an agreement 
or not, he had by his conduct led the defendant to believe that 
he would treat the transaction as a mortgage, and that on the 
strength of such belief, the defendant had been induced to pay 
or spend money which would not otherwise have been paid or 
spent, and that under such cireumstauces the plaintiff was 
estopped from denying that the original transaction was one of 
mortgage, {t) In such a case it is clear that evidence of con- 
duct would be strictly admissible under section 135 of the 
Indian Evidence Act <I of 1872). And, even when conduct 
falls short of a legal estoppel, there is nothing in the Evidence 
Act which prevents it from being proved, or, when proved, 
from being taken into consideration. 

Courts of Equity in England will always allow a party 
(whether plaintiff or defendant) to show that an assignment of 
m estate, which is, on the face of it, an absolute conveyance, 
iffm intended to be nothing more than a security for debt, and 


(#\ F& Sxa B. PaAvocK, a J*, Xmhimtk v. Ohundi Qhwtan 

5 Vr B., 68 , B 1** B Bup VoL 683* .. 

(I) p«?r M* J*, LuhAhnm v, Kmh I. D, B 4 Bom at pp. 
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they will not only look to the conduct of the parties, but will 
admit mere parol evidence, to show or explain the real intention 
and purpose of the parties at the time. The exercise of this 
remedial jurisdiction is justified on two grounds, viz., (1) part- 
performance and (2) fraud in attempting to pervert a loan into 
a sale, (u) 

The Courts in India are not precluded by the Indian Evi- 
dence Act from exercising a similar jurisdiction. The rule of 
estoppel, as laid down in section 115, covers the whole ground 
covered by the theory of part performance. That section does 
not say that, in order to constitute an estoppel, the acts which a 
person has been induced to do, must have been acts prejudicial to 
his own interest. Its terms arc sufficiently wide to meet the 
case of a grantor who has simply been allowed to rema i n in 
possession, on the understanding and belief that the transaction 
was one of mortgage, and thus every instance of what the 
English Courts call part-porformanco” would be brought 
within the Indian rule of estoppel. 

But tho ground upon which tliis jurisdiction of the Courts 
in India may most safely bo rested is the obligation which lies 
upon them to prevent fraud. The Courts will not allow a rule 
or even a statute, which was passed to suppress fraud, to be 
the most effectual encouragement to it, and, accordingly, in 
England the Courts, for the purpose of preventing fraud, have 
in some cases set asido the Common-law rules of evidence and 
the Statute of Frauds. The Courts in India have the same justi- 
fication in dealing similarly with the obstacles interposed by 
the Indian Evidence Act. In thus modifying the rules laid 
down by sections 91 and 92 of that Act, the Courts will not 
acting jn opposition to tlie intention of the Eogislature, which 
by enaoting the provisions of section 26, clause (o) of th^ 
Sperific Belief Act (I of 1877) has shown an iuteniion to relax 
the roles of the Indian Evidence Act, so as to hying them into 
with the pmofioe of the English Courts of Ctumoery. 
Tlid of m^ovi8o (Ijifo sedCit|a 92 ol jihe Indiaiy Evidence 

— rT -r- i 

If) iMfV 
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are very wide 5 and it is not clear that they £4 re not 
largo enough to let in evidence of such subsequent conduct as, 
in the view a of Court of Equitj^, would amount to fraud, and 
would entitle a grantor to a decree restraining the grantee from 
proceeding upon his document, {v) 

Where the grantoi executed lo the grantee a document ro- 
^ mortgage by the former to the latter of 
eoitain lauds foi ll^ 125, on which Rs. 200 \\ere 
then duo from the giantoi to the grantee, and containing an 
agreement that the grantee should pay Rs. 75 to another 
creditor of the grantor, and purporting, in consideration of 
Bs. 275 so made up, absolutely to sell and comey the moii- 
gaged lands to the grantee, and the grantee executed to the 
grantor a document of the same date n^citing the sale of the 
mortgaged lands by tbe grantor to the grantee for the consi- 
deration of Rs. 276, and covenanting that the grantee should 
reconvey to the grantor the lands, the subject of the grant, if 
the grantor should repay to the j^ranteo the sum of Ks. 276 
within a ceiiaio period, and providing that, in case of default m 
such payment within such period, the covenant for reconvey- 
ance should become null, 

Meld that the transaction was a sale and not a mortgage, 
and that, const quent])^ the grantor had no right to redeem the 
lauds after the expiration of the poiiod so fixed for the payment 
of Rs* 275 by the grantor to the grantee, there being no 
evidenco or allegation that, at the date of the execution of the 
two documents, Rs* 375 were an insufficient consideration for 
the sale of the lands, nor any stipulation that the grantee 
should account for the rents and profits received by him, or that 
tbe grantbr should pay interest on the Rs* 375, nor anything to 
show thiat the grantor remained in possession after the execu- 

# PROVISO 5) TO SECTION gs ACT I Of 

Any fmi may be proved mhkh would invalidate any document 
or which would entitle any person to any decree or order relating 
such as fraud, intimidate, illegality, want of due execu- 
tion, want of eapaeity in any contraoting party, wan* or failure of 
conmdoration, or mfsfeake in fact or law. 

(o) JBakm £uk$kmn v. Qomnda 1, L. B«, 4 Born., 
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tion of the two documents, or that subsequently to that time 
any advances were made by the grantee to the grantor on the 
security of the lands, nor anything in either document which 
imnted to a right on the pait of the grantee to recover from the 
ran tor the sum of Ks. 275, or any pait of before^ at, or 
after the period named for tho re parohase. (w?) 

Asa general rule, therefore, vthen an instrument is on the 
ta(*e of it a conveyance or deed of sale, it is not open to the 
pal ty w ho executed it to nhow by parol evidence that the 
intention of the parties was that it should not operate as a 
sale or conveyance, (.r) It is, however, material to enquire 
■s\hf^fhei% having regard to the acts and conduct of the parties 
and liaviiig reference to the amount of the alleged purcbase- 
monev and the real value of the interest to be sold, the parties 
intended the writing to operate as an absolute sale, and treated 
it as such, or as a mortgage only ^). But although a Court 
may coustruc a bill of absolute sale to be a mortgage, if U appear 
aliimU^ as, fur instance, by the acts and conduct of the ap- 
{wreut vendee hiinseU", that the conveyance was intended as 
a mere security for money, and that it was so treated, yet 
the rights of a third party acting horn fide upon the faith of 
an absolute sale, g. the rigiits of a bona fide purchaser for 
value from the appiireut vendee, wouLl not be afteoted even 
In the acts and cuaduct of the original parties, and the 
t ird party would mi he precluded by such act or conduct 
fj om having elftict given to the contract as expressed by the 
writing, (c) In fine a third jmrty acting on the faith of the 
written iu&trumeui could not be aftected by any parol engage* 
ment; and a Coutt of Equity will give no relief against a 
bma Me purchaser for value from the apparent vendee, who had 
no notice of any act or oral agreement modifying the original** 
bill of sale. Such a purchaser would take en absolute title. («) 


to) V. Smaparaji J/mWi, I ?4. R, 2 Bom , 231 -.47. 

jtg) MamMmdk^ 12 W, B., E64 j Bm ateo 

(i of 1872). — 
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Seotion 13. --'Of Sales Prior to or Pendiag Attaohmont. 


The effect of aftnelimeut before jiulgmont is to ensure that 
the property attached shall bo forthcomini^ at the time of pro- 
nouncing the decree; to abide by whatever order the Court shall 
make ui)Oii it. (b) 

Until attachineni; creditors have no right to inteifere '^^ith 
Me to defeat power of their debtor to deal with his 
execution, propel ty. Theie is nothing in ss, 23 & 24 of 
Indian Contract Act IX of 1872, to support the opinion that 
at a sale made with the view to defeat a probable execution, 
would be a sale with a fraudulent and unlawful object, and 
therefore void within the meaning of those sections. A creditor, 
therefore, withonta spesific lien, {i.e*, a mortgage or other 
diiect charge or incumbrance) has not any a j»nori right to 
debar his debtor from parting with his immovable property 
until it he attached in due course of law. The sale, liowe\er, 
must be a real tnuisaction, and not a colourable ono to «‘hield tho 
propel ty from execution. The burden of proving that tho 
deed of sale was colourable Jay on the pluintilE (e) 

TJia owner of any propeifcy is not [precluded by law from 
MeMoio at- Belling it before attachment, oven though ho 
know^s that ajudgment^creditor is seeking to get 
process of execution against it. (d) If tho plainiiff/^ observ- 
ed Mr. Justice Phear, gave full bond jiih consideiation for his 
conveyance, then he obtained a good titio to the propeity from 
the owner notwithstanding that ho knew the fact (if he did 
know it) that the present defendant was seeking to get process 
of execution against this property. Tho law only forbids 
transfer of property «fter it has been attached. Befoie it is 
;^tbiched, there is nothing io prevent the owner from selling it, 

Jmm v. Jadabjt JSfathdt 1 Bom. II. (J. Eep 
* (0) Pej* Wbstkof^ €. J , & Mblviul J ,— lii 
Wadim^ J. L. E., 4 Bom., 70, 

{d) Mam Bwrw/i Smgh v. Jmikm Ba/mo, 22 W. ii, 473—74. 


224 . 
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if he can obtain a pmchaser ; and there is nothing to prevent 
any one from pui chasing it. Indeed the best mode in which a 
judgment-debtor can obtain the means to dischaige a decree 
standing against him might be for him to sell a poition of Jus 
property, and with the pm chase-money to pay the debt. There 
is nothing whatever in the Civil Piocedure Code to prevent a 
transaction of this kind. And the purchaser is not bound to 
see to the aiiplication of ibe money.” 

The prohibition against private alienation of attached pro- 


Fiivate allemi. perty contained in s. 240, Act YIII of 1859, 
tioii jKintlingr at- 276jAct X of 1877 and AotXIV of 1882) relates 

tht citiibcnfc of only to alienation which would affect the creditor 
wditorf *°"”'°***’' who obtained the attachment, (c) “ The object 

of Uiis section,” said the Privy Council adopting the langnaga 
of Sir B. Peacock, “ was to make the sale null and void ‘ so far 
as it might be necessary to secure the execution of the decree ; 
it relates only to an alienation which would affect the creditor 
who obtained the attachment/ That appears to their Lord- 
ships to be the true meaning of the section. It could scarcely 
be held, in fact it was scarcely inaintaiaed in argument, that a 
sale made to a fond fide purchaser by the vendor (debtor) could 
bo set aside by the vendor himself ; the woids of the section 
must bo rend with some limitation. It appears to their Lord- 
ships that their construction must bo limited in the maimer 
indioatedhy the Chief Justice, on the ground that they worn 
iutemded for the protection of the eieditor who had obtained 
in execution, and not foi tbe protection of all persons who at 
any future time might possibly obtain executions.” 

An ahenatioa of property while under attachment is not 
absolutely Toid for all purposes and as to all persons, but void- 
aisle onlv, and capable of oonfiimafion {f). In 1880 on4 
Wnhammad AH {Defendant) eateented a tnottga|^ jn 

wb$dh vrias^ 
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under attaoliment in execution of a decree obtained by tlie 
Government against the mortgagor. The decree having been 
afterwards satisfied, and the land released from attachment, the 
plaintiff was in the year 1862 put into possession by the mort- 
gagor and continued in possession for five years until he was 

dispossessed in 1867. The Lower Courts passed a decree^ in 
the plaintiff’s favour on the ground that the defendant having 
executed the mortgage cannot be allowed to annul his own act. 
The ground of special appeal taken was, that the mortgage 
having been made during the continuance of the attachment, 
u-as a private alienation of attached property and was therefore 
null and void under sec. 210 * of the Old Civil P.ocedure Code, 
and incapable of being confirmed or set up by any subsequent 
Act. The Allahabad High Coui t in delivering judgment m the 
case 8.iid “ It is true that when attached property has become 
subject to the orders of the Oonri, and by tbe written order of 
the Court the owner is piohibited from alienating, and all 
persons are prohibited from receiving such property, after 
due proclamation of the order, any alienation during the 
continuance of the attachment is “null and void.” But the 
right oonstrneiion of these words does not, we conceive, require 
us in a case like the present to hold, that the mortgage transac- 
tion has never had eftect, and is absolutely void. This literal 
construction of ths words would enable a fraudulent rmdof Of 
property under attachment himself to set aside and avoid a sale 
of his land made possibly to one who had purchased in good 
Mill, aud without actual notice or knowledge of the attaoh- 
ment ; and a provision, intended specially for the protection of 
{WditoTS who had obtained decrees, wonld be abused by dis- 
j««a|^wMw.t*dahfaor8 for their own benefit, We are bound 
• 16 1**0 oodsyferation the pediey and intent of law in WiiSie' 

oi m»tg iiU ttwtwfag iJi tliiie*d iittMSi* nifd iiie 

nf 3?!% Owiwdi in Smw- 


^ ^ tfmmor upon 

*76, AetXof 1877(AetXtyef 1881 
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the cOTi'-trnction of similar ^oids, we feel jnstified in holding 
that the wotds in qnesiion have not the effect of making the 
moitgage ahaolntely void for all pnrposp<i and as to all persons, 
but voidable only, and cap.d)le of confirmation. In this case 
the mortgagor, after the propei ty had been released from attach- 
ment in delivered possession to the mortgagee, and it is 
not pretended that his possession then and during several subse- 
quent years can be referred to any other title than that created 
by the mortgage of 1860 The mortgagor, therefore, has hy 
his own act made vali<l the title of the mortgagee, and cannot 
now he permitted to dispute it. Whether ho would be, without 
any subsequent act of recognition on his pait, after the with- 
drawal of the attachment, peimitted himself to repndiate his 
own deed, we need not consider , nor have we here to determine 
any question sueh as has arisen in some former cases between 
persons who have pnrchssod either at sales in execution of 
decrees, or at a private-sale made after the withdiawal of the 
atiaohmont on the one side, and the claimant under a private 
alienation made during the continuance of the attachment on 
the other ; for it is the mortgagor himself who, in the piesent 

case, attempts to relieve himstdf from his own act. 

“Wo have not adverted particularly to the language of the 
243rd section of the Civil Procedure Code, which anthoiizes 
the postponement by the Court of a sale, to enable the judgment- 
debtor io raise the amount of the judgment by moitgage of the 
aCMied |Mfoperty. Whether the mortgage in the present case 
twtfr watd* in order to raise funds to satisfy the decree does not 
A«!»a»ng that it was toot, we mre still of opinion that 
nannois tmder the oiroumstanoes, now treat it os 
wbU and void* The rule of oonstruction laid down by the 
OonnoU ia the decision we havt quoted appear® to as tf 
ita fVeeent case,, tad we iajb«il, tiherefoi^, give e^ept 
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Any alienation of property, subject to a valid and sub- 
sisting attachment is null and void as against the attaching 
Cl editors and those deriving title under them ; unless such alie- 
mtion can be shewn not to fall within sec. 240 of Act VIII 
of 1859. {h) 

Under sec. 276, Act X of 1877 (Act XIV of 1882) any 
private alienation of property after attachment, whether by 
sale, gift, mortgage or othermse, is declared “wtd as 
all claims enforeeahle tmler ih attachment^* 

T sold a mouza, of which he was owner, to Z. At the 

RaU's after time of sale, the monza was under attachment 
at1 athment. . » , , . i . ,mi 

Fnud m execution of a decree obtaiueJ against L by 

R. Z paid the amount of that decree to prevent the property, 
which she had purchased, being sold in execution. Z was under 
no obligation otherwise to pay the amount of tho decree. It 
n as held that tho legal inasiin, carcnt mjitor was wholly inai)- 
plicable and had no beaiing whatever upon the case ; that a 
fund had been committed by T against the plaintiff Z, T 
having concealed from her the factum of attachment ; and that 
therefore Z was entitled to recover against T the amount so 
paid to save the estate, which she had purchased and paid for, 
from being sold under the execution, (i) 

A bond fide purchase for good consideration of attached 
property belonging to two debtors cannot avail to pass the 
rights of both w'hen tho sale is made by one of them, in whose 
name the property stands. (;) 


{h)B,mlCni,'hna,I>a’iBmmjiV BnrfmnimBes'm'L'B. 7, 1, A, 157. 
(?) U<iSbamntZuhwan v. W. Taller, 2 A lu R , A C., 86. 

( j) Mim LtttfooUa Kim v. Sajah Ztknumi Swgh, 3 ¥, E , 171. 
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Section 14 —Of Alienations pendente lite. 

The Eomau liw legaids pioperty in suit as m Uigiom in- 
Tiie fimvn Hw capable, duiing the pendency of the litigation, 
pcwUnt'Jhu of alienation oi of longer possession in good 
faith. This however, is not inconsistent with lights, alieady 

equitably acquired, being formally completed duiing the litiga- 
tion. The English nia\im is ineiely jmdente hte mhl innoveiur, 

and its purpose is to preient pi oceedings being made aboitive 

by conve\anoes made in order to evade decrees. (Je) 

By the lule of pendens a deoiee pending a suit is not 
to he got rid of by a sale of the property in dispute by one of 
the parties while the suit is pending. [1) The effect of lis 
petdmis,^ai, pending litigation, the paity shall not alienate [m) 
The question of lis pend'ens was discussed at length in the 
late Supreme Court of Calcutta in the case of 5. M. Gour- 
monegDeheev.Seid.(n) In the course of Ms judgment Sir 
James Colville made the following observations. « Undoubtedly, 
the general doctrine of lis pendens is that the purchaser penrfmte 
m is bound. If he purchases only an equitable interest, there 
is no necessity to bring him befoie a Court of Law, because the 
only place in which he can assert his title is a Couit of Equity, 
and if he comes there to assert it, the answer to him is ‘yo« ow 
hmd itf fortaer proceedings* But, if the legal estate be 
acquired, &en the only machinery by which a Court of Equity 
«iat gjv* M to the doctrine of Us pendens is to be jEhund 
io a soli to which the purchaser is made a pariy, 

aod in a decree compelling Mm to convey. PortheOonrt^ 
would not compel ihe conveyance of the estate without hay^ ^ 
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bofoie it all tho pailies chiming an advoi^^e inteiest wlietlier as 
trustees or cesfem qiie trust, under the is=iignment pendente hie 
A party having the legal estate might convey that estate 
discharged of all trusts, by a hue conveyance of it to a stranger 
to the tiusts, puichasmg foi value, and without notice ; if the 
purchaser, though a purchaser for value, had actual notice of 
the tuist, the Oouits of Equity made him constructively a 
tiustee ; the tiust was considered to he annexed to the land as 
against him To meet the difficulty which existed in the 
majority of cages of proving actual notice, the doctiine of con- 
sb active notice followed, and that of Us pendeiis was meiiolj 
a blanch of constructive notice, proceeding upon the somewhat 
arbitrary assumption, that all the woild must be deemed to 
have notice of the proceedings in a Court of Justice It was 
invented thus, to prevent suitors from being baffled by voluntary 
conveyances by a party to the suit, that is by conveyances 
which, though for value, emanated fiom the voluntary act of a 
party to the suit, and m^ht convey a bettei title than that of 
the party convoying to tho party pm chasing. It is a doctrine 
which, though it undoubtedly prevented many evils, has also 
beonproductiTo of many hardship, which has not been mnch 
fcvoured by Courts of Equitv, and in England has recently 
been gteatly restricted by Statute.** (o) 

If a purchase is made of piopeity in litigation while such 
5s actually going on, tho purchaser is affected in the 
manner as if he had notice of the dispute, though in point 
of fact he had no express noHce or knowledge of the cirouma- 
tances As between judgraent-debtoi a and the decree-holder, the 


pUfohw of a decree by one of the debtors operates as a satis- 
4^01^ which can not, afte)r such satisfaction, 
^ take place of 

^ m $ii|e is 

iupMiil I if fjfee up mU included 

the ground of such satisfaction, 
^ pi’etend to rely an u^y legal right as a 
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jHiivhnscr nntlor pvocoodinsj'* inlid upon tho face of thoTii, nnd of 
iho iiunlidi^y of uliicli ho hnd no ineniis of inforniin^s^ him self. ( 2 ^) 
Y"ith rei^ard to thf doctrine of Us jvmdpnstxs affecting a pur- 
chaser ifc is tiow settled that it affects him, ** not because it 
amounts to notice, but because the law docs not allow to litigant 
paitics, and give to them pending the litigation, rights in the 
property m dispute, «o as to prejudice the opposite pa»ty.” (q)* 
If lests upon the foundation that “it would plainly bo impossi- 
ble that any action or suit could be brought to a succet^sful 
tcnninatinii if alienations pendenie Ute were permitted to 
prevair\ {r) “xi mere stranger/^ said Mr. Justice Phear 
upon a reiiew of the English cases on the point, cannot 
avail himself of the benefit of the doctrine. No one, 1 take 
it, except some one whose rights under the suit pending which 
the ahenatiem is made, would he prejudicially affected if the 
alienation were allowed to remain good, can come in, and by 
the aid of the doctrine of Us pendens say that the alienation 


must in his favour be treated as being ^oid'b (s) 

The Transfer of Property Act, 1882 provides that during 
Th'TnnsfeioC tho active prosecution iu any Court having au- 
Proper!) Act. thority in Britihh India, or o»tablished beyond 
the limits of British India by the Gavernor-Geiu lal-in-Coixncil^ 
of a contentious ^uit or proceeding in which any right to 
immovable property is directly and spccifi ‘ally in question, the 
property cannot be tiansferred or otherwise dealt with by 
any party to the suit or proceeding so as to afieot the lights 
of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court 
and on such terms as it may impose, (<5) 

The creditors of a deceased Muhammadan, whether in respect 


Parchttso of dower or otherwise, cannot follow his est»ite 
Wmf aMahai^ hands of a dond/de purchaser for value 


to whom it has been alienated by the heir at-law. 


Mm DaHe % MmpMmd«r JSm, U W. K ^7% 
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whether by sale or mortgage. But whore the alienation is 
made during the pendency of a suit in which the creditor ob- 
tains a decree for the payment of his debt out of the assets of 
the’ estate which have come into the hands of the heir-at-law, 
the alienee will be held to take with notice, and will be affected 
with the doctrine of Us 2')endm3. (u) 

Three brothers, M. L. B., P. K. B., and G. D. B. being 
jointly entitled in equal shares to an uiidi\ided one-third share 
in certain property, mortgaged tlieir shares by three deeds 
bearing different 4ates to one E. N. Between the dates of the 
two last mortgages, the brotheis instituted a suit for partition 
of the property, and for certain other objects ^ and, on 2nd 
February 1864^ a decree was made in the suit, declaring the 
brothers entitled to a one-third share of the property, and or- 
dering a partition and the taking of accounts, and reserving 
the question of costs. E. N. was not made a party to the suit. 
On 6th September 1864, the brothers covenanted to mortgage 
certain property to the plaintiff, including that ‘previously 
mortgaged to R. N. on 8th and 9th December, the agreement 
was performed by conveyances in which R. N. joined, and 
which redited that he had been paid off ; and on 28th Novem- 
ber 1866 and 27th March 1867, the three brothers conveyed 
their equities of redemption to the plaintiff. On 15th June 
18i8, an order was ra.ade in the partition suit for the sale of a 
sufficient portion of the piopeiiiy to pay the costs of the parties 
to the suit, and under this order the property, which the plain- 
tiff sought to recover in the present suit, was sold on 1st May 
1869, and pmehased by the defendant who, at the time, had full 
notice of the plaiatift's claim. It was held, the doctrine of lis 
pet^ms did not ap[dy, and the plaintiff was eniitied to recover 
^ possession, (r) Sir Biolniid Couch in confirming the judgment 
of Mr. Justice Phearon this case observed With regai*d to 
the question of U$ pmyiem^ the doctrine «ltppears to be this, that 
the alienee is bound by the proceedings in the suit after the 

ta) Byud Bmayst Mmmtn r, Douli Ohmd^ I. L. R, 4 Cal , 402. 

{v) KMm Chmukr Qho$$ v Fulchand Juhatrif 8 B. L. E., 474% 
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alienation and before be becomes a party. Then the question 
is by \Alutt proceedings in the suit is he bound ^ Is he bound 
by the proceedings vihich aiise from the nature of the suit, 
and fiom the case set up, and the relief prayed in the Bill, or 
is he to be bound by any Older wbicb the Oouit may be induc- 
ed b\ the paities to make in the comse of the suit ? I can find 
no auihoiity wliich goes to the extent of saying that, because 
he does not tliink fit to become a party to the suit, he is to 
be bound by any order whatever that may be made. It seems 
to me that be ought only to be bound by pioceedings *\vhich, 
from the nature of the suit, and the relief prayed, he might 
especf would take place } and if there had been no notice in 
this case, it might have been necessary for us to determine 

y\hii IS the precise effect of lis pendens.,, Piactically, 

theie is no substaniial difference between Us pendens^ and 
having notice of the suii He would be equally bound by 
them, and not more by one than by tbe other. Looking at 
the decree of the 2nd February 1864, I am of opinion that 
the plaintiff cannot be taken to have anticipated that such an 
order forsjileCas that of the 15th June 1868) would have been 
made in the suit, and it is mt a proceeding by which he is 
bound ” 

Where a creditor obtain«i a decree against his debtor, and 
in execution puts up for sale, and himself becomes the pur- 
chaser of ceitain property of his debtor, which is already under 
mortgage to anothei, and such other has, previous to the decree 
and sale, commenced a suit on his mortgage-bond (although 
such suit 1ms not proceeded to a decree), such judgment ci editor, 
purchasing pendeinU UtCj only obtains the right and interest of 
the nioitgagor in such property, m., the equity of redemption, 
and does not acquire the property free from the inouinbianoe 
created by the debtor, (w?) 

Where the owner pf a loqse, during the pendouoy of a 
m unregistered mortogep for foreclosure and sale, 
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mortgaged the same house by a registered mortgage to another 
person, it was field that the last mentioned moitgagee had no 
title as against the purchaser under a decree for sale in the 
suit, <iltbougli such purchaser was the plaintiff in the suit, (x) 
Oa the 6th of September 1S65, B obtained a Patni-lease of 
ceifain land fiom the Zemindar ; and at an auction-sale by the 
Sheriff of Calcntta, on the 21st of February 1867, the Zamui- 
dei’s interest was knocked down to B, and a conveyance of the 
piopeity to him was executed by the Sheriff on the 1st of Apiil 
1867. On the 13th of March 1879, a suit for lliae possession 
was bi ought against B by 0 who had bought the property at a 
sale in execution of a deciee made on a moitgage thereof, the 
date of the moitgage being the 11th of January 1865, and the 
dale of the decree being the 30th of November 1865. B plead- 
ed ad veise possession* iJeZic? that B’s possession as Patnidar 
only could not be considered as adverse to 0, who claimed the 
superior interest; that B's possession as purchaser could not he 
considered to have commenced before the date of the conveyance 
to him by the Sheriff, — namely the 1st of April 1867, and that, 
therefore, the plea of adverse possession was had, since the suit 
had been instituted within 13 years of that date. In 1856, a 
decree for an account was passed, in the Supreme Court at 
Calcutta, against A, an executor. A died in 1856, and the 
suit w'^hich was revived against his representatives, came on for 
consideration on fmther directions on the 39 th of August 
1866. It was then found, that A^s Estate was liable for 
Rs. 1,32,406-11-8, and his representatives were ordered to pay 
this money into Court, The representatives having made default 
in payment, a writ of Jkrifacim was issued, under which 
certain property was sold by the Sheriff of Calcutta and cour 
. veyed by him to B on the Ist of April 1867. Previously to 
this the representatives of A had, on the Uth of January 1865 
ur*ortgaged the Same property together with other lands, for 
the putpose of paying the Qovernment revenue of -certain 

(t) Gtiluhhand Mmikehmd v. Dmds Faiind Bkatt, 11 !SUCl 
Bep,6A 
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takqs belonging to A deceased,” and tlie mortgagee having 
obtained a decree on his mortgage, the propeity was sold to 0 , 
in execution of the mortgage-decree, on the 30th of March 
1867. In a suit for possession by 0 against B, the latter 
pleaded Us pendens. It was held that the nature of the suit, in 
which the deci ee of 1855 and the subsequent order of 1866 
were passed, was not such as to wai-rant the application of the 
doctrine of Us pendens to the mortgage of the 11th of January 
1865. It was also held that though the sale to B was made 
for the express purpose of paying the debts of A, B’s title was 
not to be preferred to that of 0 , who claimed under the mort- 
gage of 1865, which was made for the purpose of paying Go- 
vernment revenue, (y) The Calcutta High Court in delivering 
judgment in the ease approved and adopted the dieta of Sir 
Eiehard Couch on the question of Us pendens, (z) Mr. Justice 
Pontifex in applying them to the foots of this case observed 
“It seems tons, that the mortgagee, who claimed under the 
morigage of the 11th January 1865, could not at that time 
have antioipated that the order of the S9th August 1866, or the 
subsequent order in that suit directing this paiticular property 
to be sold, would be made 5 and tberofore neither the mortgagee 
nor the plaintiff claiming under him, would he bound by the 
subsequent order for sale in that suit ; and his mortgage, there- 
fore, would be entitled to take precedence of the defendant’s 
purdbase in that Suit. But then it is argned, that as the 
sale to the defendant was made for the express purpose of 
paying the debts of A. it ought to have priority over 
a morigag« made by the representatives of A, the money 
secatticed by which was avowedly not to be applied in payment 
of the debts of A. Bui the avowed purpose for which the 
mortgage was made was to raise money for payment of ' 
Government revenue, the pajment of which would be in the 
nature of o» insurance 0 / A’s property for the claim of his 

'‘ " ■tot * -. ' * * . "- '"*-'' ' 

J.J.— JEaiMmtflaMKi Sibe* v. Ntlratna 
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creditors, and such a mortgage would, therefore, be entitled to 
priority, and if the mortgage had not in fact been ma e o 
provide for payment of Government revenue still there is 
nothing in the record to show that the mortgagee was aware 
that there were unpaid creditors of A, or even if aware of that 
fact that A’s representatires intended to misapply the money 
advanced to them. And unless he was proved to have notice 
of both these circumstances, he nould be entitled to insist on 
the validity of his mortgage as against the oi editors of . (a) 
We are, therefore, of opinion that the plaintiff’s title as claim- 
ing throngh'the mortgagee prevails over the defendant s tit e. 
But inasmuch as the defendant was a patnidar, she ought to 
have been made a defendant in the mortgage suit. In this 
country patois, zurpeshgi-leases, and interest of that nature are 
very oonsiderahle interests in the land, and cannot be looked 
upon as mere leases for a term of years which a mortpgee 
might have the right to disregard. They are in fact substan- 
tial proprietorial interests, on the grant of which, as in this case, 
considerable premiums are paid ; and it is only equitable, that 
persons in that position should he allowed the opportunity of 

preserving their interests by redeeming any mortgagee made 

by the superior holder. In this case the patnidar was not made 
a partT to the mortgage-suit ; and therefore any decree in that 
suit would not affect her, and the plaintiff having purchased 
nnderthat decree, can have no higher right against her than 
the mortgagee would have had, if ho had made her a defendant 

to the suit on the mortgage.” C&) . , 

ia a suit by the representatives of r. D., agamst Ins 
brother A. D., and after A. Fs. death against his executors, it 
was found that there was over Es. 1,32,400 due to the plaintiff 
’ from the estate of the deceased and on the 29th of August 
1866, the executors were ordered to pay the sum into Court. 
The executors disobeyed ; and on the 24th of December 1866, 
a writ of fi-fa was issued from the High Court, in execution of 


[a) See Orcend^r auftr I.^ E , 4 Cal., 8W. 

See Singh v. Ooiurdhon Zall, 24 W. B., 210. 
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wliich certain property belonging to the estate of A. D, wa» 
bolii to the detVncLints on the 18th of July 1867. Previously, 
however, on the 12th of October 1866, the executorb had mort- 
gaged the same property to the plaintitF, who brought a suit on 
hib mortgage on the lOthof June 1867. On the 28th of August 
1867, the present defendants were made parties to that suit, and 
in their written statement they alleged that they had been im- 
properly made paities and claimed a titloj supeiior to that of 
the plaintiff— a title prior to, and independent of, the mort- 
gagors. That suit was dismissed with costs as against the 
present defendimts, on the ground, that they were improperly 
added ; but a deciee for sale was given against the executors, 
in execution of which the moitgaged property was sold to the 
plaintiff. In a subsequent suit brought by the plaintiff for pos- 
session, — it was held that the defendants were entitled to 
redeem, and were not affected by the suit of 1867 as a Us 
jmdens. (c) The doctrine of U$ pendens^^ said Mr Justice 
Cuatiingham, “ appears to he grounded on the inconvenience 
which would arise, if mortgagors were able, after action 
brought, to alienate the mortgaged property ; but it does not 
follow that the rule would hold good where the alienation is not 
by the mortgagor, but by the Court, acting on behalf of 
creditors against the mortgagor, and where the process of sale, 
or at any rale proceedings with a view to the sale of the pro- 
perty had commenced before the suit was instituted. We 
think, therefore, that the plaintiff is not entitled, in virtue of 
having filed his suit previous to the defendants’ fi-fa purchase, 
to ignore that purchase, and to hold the mortgaged property 
free from any right which the defendants acquired by the^/J/a 
sale* We think that we are bound to give effect to the now 
recognixied rule that ihei interest of a person, who has pur- r 
chased the mortgagor’s equity of redemption, is not affected by 
ijMpty decree in a suit to which he is not a party, and to liojd ao- 
defendants, having pu rchased th# mort^a]|oA 
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intere«;t; in the estate, viz,, the right of redeeming the existing 
mortgage, did not lose that ridit of ledemption in conse- 
quence of the deciee obtained in a suit against the lepie- 
sentatives of A. D.” (<Z) 

By an Older passed under Act XIX of 1843, an Act for 
the protection of movable and immovable property against 
■v^rongful possession in cases of successions, A A\ns declared 
entitled to take possession of a fourth share of her linsband 
B’s estate, ^^hich devolved upon her according to Muhammadan 
law. B‘s nephew G sued to recover this share on the ground 
that A had been divorced and this suit as pending when 
the present suit was brought by the purchasers of A’s rights. 
As A never took actual possession of her share under her 
decree, and 0 was in possession of the whole estate, it was held 
that A*s vendees could not be placed in a higher position than 
their vendor was when O’s suit was brought against her, and 
that all that they were entitled to, was the right to represent 
her in the pending suit, (e) 

On the 3lst August 1863, A mortgaged his house to B, 
who brought a foreclosure suit, and on the 7 th JuIn 1860, 
obtained a decree against A for the sale of the house, if flie 
murtgage-debt was not paid on or before tlie 24th Maich 1808, 
The debt not having been paid, the home n as on the 35th 
July 1 870, sold at a Court’s sale, and purcha'=!ed by 0. In 
an action brought by the plaintifF to reeiwer po'sses^ion of 
the house on the ground th«at ho had pnnhased it on the 2ml 
August 1868 at an execution-sale under a common money- 
decree against A : it was held that the plaintiffs sale was 
subject, not only to the mortgage of 1863, but also to the 
de<‘reo under which the right, title and interest of the mortgagor 
A, passed in 1870 to C, whose purchase was entitled to pre- 
ference to the plaintiff’s purchase in 1868. It was further 
hell that if there had been no decree in the mortgage suit, 

(<0 I E., b (’aL at p. 6ea 

{e) Khajit Malwmul Goukur All Khan v. Mt Sharufomk&a Begum, 
W. E. bp., {t4. 
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the f«ot that that suit had been instituted in 1866, and was 
pending in 1868, would have been sufficient to defeat the 
plaintiff's suit ; his piior purchase (in 1868) having been made 
pendente Ute^ v\as completely subject to any decree which 
might be made in the mortgage-suit. (/) 

On the 29th duno 1876, the plaintiff obtained a money- 
decree by consent against Eamapa, the father-in-law of the 
defendant. On the 24th July 1876, the plaintiff attached 
a hou&e of Ramapa. On the 12feh October 1876, the defend- 
ant sued Rainapa for maintenance, and alleged that the house 
in question was the propeity of her deceased husband and 
Emnapa, and she claimed the right to continue to live in ii 
On the 10th of November 1876, and during the pendency 
of the defendants suit against Ramapa, the house was sold 
under the plaintiff’s decree against Ramapa, and the plaintiff 
himself became the purchaser. On the 20fch of June 1877, 
the defendant obtained a decree against Ramapa in terms of 
the prayer 01 her plaint. On the 27th of August 1879, the 
plaintiff brought the present suit to eject the defendant from 
the house. Held that wbat the plaintiff bought from Ramapa 
was his right, title and interest in the house, which, being sub- 
ject to the decree in the defendant s pending suit, the plaintiff’s 
purchase was likewise subject to the same, and the circumstance 
that the plaintiff' had placed a piior attachment on the house 
made no difference. The plaintiff, therefoxe, could not eject the 
delcndant during her life-time. (^) 

S having obtained a decree against M and another brought 
Meet of par- purchased M’s property pending 

aaiiug ap* appeal. The decree having been reversed, held 
that M was entitled to the restoration of his 
property and not merely to the proceeds of the sale ihereol (A) ' 
In this case the purchaser was no other than the plaintiff in 

suit who, averring that the interests of the appellant, the 

— - 
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second defendant, weie bound by a mntjjape txcdtitd by 
ilia biotber sued to enforca thu lien, ami, iiltuoi^b lie obt* iitd 
a decree in the Court of the hut luatanci, and cauaeu the 
sale- to be carried out, he was awaic that t'le a[ [leal liau hem 
instituted, and therefore, purchased subject to tlic result t -e 
reversal of the order for sale. 

The proprietor of cei tain irninov aide piojx-rty iuonyif,fd 
it in July, ISru, toK uml in buptembo, lo7o, to L. In 
October, ItSTB, he sold the property to K. In JloMUuliei, lb7b, 
L obtained a decree on his moitgage-bonJ lor the sale of the 
propeity. The suit in which L obtained this dociee was pen 1- 
ing when the property W'as sold to K. K sued L to h.i\o the 
property declared exempt from liability to sale in exeeulion of 
Jj’a decree on the ground that the mortgage to L W’us iinalhl, 
it having been made in breach of n condition coutaiiied in K's 
mortgage-bond that (he mortgagor would nut aiieuate the 
property nniil the mortgage-debt hiul be'm paid. 

It was held that the purchase b} K »i ihe eijiilty of i - 
dempiion^did not extinguish his securiu, it h» iiig his iiiienlion 
to keep it filire, and that the purchase of tin* piopeiiy by K 
while L’s suit was pending did not prevent Iv frum coiitesiing 
the validity of L’s mortgage, so fur as it aifuded him. on the 
ground tint it was an infringement of the stipulation in the 
contract between him aud the mortgagor. (?) A puiclmse oftlie 
e<piity of rt*dem[)tion does not necessarily evtingnish tho 
original security when as iu this caso it was mauilbsily the 
intention of Iho plaintiff to keep it alive. ( J) 

0) IrrMii Xartii/i h'otethar Sath, 1 L. K., g All., hStI, 

t^j BUny'sHtiuity Juiispmilunce, lUliEil. Vol. II Hn, luA’ne). 
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^jeliou l6.-Of Sales of Equity of Eedemption. 

An eqnitv of rcflemption can be assigned by private con- 
tract ov attached and st Id in execution of a decree by a creditor 
other llian a rnortgagpc. (h) A mortgagee is not entitled by means 
uf a money-decree obtained on a collateral security* such as a 
baid or covenant, to obtain a sale of the equity of redenaption 
sep'^ratelr* To allow him do so would deprive the mortgagor 
of a privilege which is an equitable incident of the contract of 
mortgaiic, namely, a fair allowance of time (usually siv months) 
to enable him to redeem the property, (I) hi Ramloehan 
Kiunhn Deli (m) an injnnciion was granted to rtstrain 
s I h a ^ule by the plaintiff upon a rao» ey-decrec. Mr, Justice 
Notn TbiMti com|lying with the defendant’s prayer observed: 

( lonrts of equity will watch closely to prevent a mortgagee 
from making any unfair use of his position to the prejudice of his 
d • or ; they will not allow a person standing in the relation of 
mortengec, to take advantage of the necessities of the debtor to 
obtain any collateral advantages beyond the payment of the 
prineJpnl, interest and costs Tlie equity of redemp- 

tion, if sohl subject to the plaintiff^s mortgage* with entire un- 
cortaiuty as to what may be the amount of the charge which 
will evontnally fall on it, mast fetch absolutely nothing* 
Suppose' a man has three crates, oacli worth Es, 25,000, mort- 
gagf‘d to him to secure a sum of Bs 40,000 the total value of 
the equity of redemption would, of course, bo 85,000, But, 
Slippy se the mortgagee sold at different sales, held at different 
places, tho equity of redemption of each estate separately, how 
mrndi, c.m it be snpp'^scrl, would bo rcMlised by the three sales. 
No one can doubt tliat the interest of the mortgagor would be 

(h) Mmxl qf Jlingd v. Dan, 12 B. L K , 515-— la 

/ m Mme v. Sham Charm I L, B,, 1 Calo., 

w ^ ft. uota 
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utterly sacrificed: probably the equity of rndHuJi .1 vnrdd 
for next to nothing , indeed it would be doublful if, % ^fl : ’ , 
most favourable circumstance a, a fifth 'J the \nluc of 0 . r ‘ry 
of redemption would be ieaU«^cd. 

Ho! iiiig thc>, a<> I do, that the attc p‘o 1 Ltfu Cl- 
ient and oppIcs^iv^, piul a shamjes abn^o < 1 tU . ' ^ 

tnis Court, I have no liM'aiion in i-taji t: ui * 1 u a, 

injunction rev traiuirg the plaiiniir Irom piocctdi \ t 
same. 1 advipt the course ot granting an iiijut.t li n . ? , 

because I am satisfied, from all the circumstance ^ t f the ^ v ^ 

that, if I allowed the sal? to pr>(e»*(i, !in lojuc. 

Would be done. Tue plaintiff must pay the ens if luis 
motion” (vi). 

The question whether an assigtiment of an equity of re- 
Assigumaut for demption admitted by the assignor, was mad? 

for valuable consideration or noS is iio( nuted 1 
in autarmining the tights of the assignee against a paity >*u * 
holds adversely to the assignor ( 0 ). 

A mortgagee pin chasing the equity of redcmjtii)U may 
Fttrclia^oof indicate his intimtion to keep his eiur 0 n 
auuptiou^ ^ otherwhe than by exp»c«.i 

fiist mortgagee, words {p). ‘*Thc sncc»*s«^ive charges or?j)tc1 
Merger.iuority, owner of an estate,” said Mr, Ja^^iee 

■West, ^ may be regarded as fractions of the ownerhhi|> which 
embraces the aggregate of advanttigcs that can b? drawni 
from it. Each charge in its turn constitutes a deductio!! 
from the original aggregate* and the nominal ownership 
may itself thus be reduced to a swall fraction of what it 
once was. Still, be it small or great, it is a pc!»sible object 
of ssle Of purchase, and there is no ground of reason for 
saying that an incumbrancer who is already owner of one 

(n) 5 B, lu B., 460-82 (note) 

(#)) M/aahu V. kachola^ 10 Bom. H. C. Jtep., 491. 

(p) MukAimd Kul$r v. Lailu 2Htoa, t It, B,, 6 Bom,, 404 (E. H,) 
gee al^o Sktntra MQhctjmttut v. Knllpum 

S3 W, B., 3^ f Aditm v. Anpelk L B., 5 Ch. 1)., 634 ; Pret^n^f v. 
BaUh Prmadi L L, E , 3 All , ; Lwitm Saralm ^ E d ini 

L li. E, i AE, 286 j Act lY of sec. lOL 
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fraction of the property may not buy this other fraction with- 
out forfeiting the former fraction in favour of other fractional 
owners in the remainder left after the deduction of his prior 
share, A stranger could buy and hold the residual owner- 
ship without affecting the sequence of incumbrances. Why 
not one of the incumbrancers ? The owner who buys in a first 
incumbrance cannot sot it up against a second, but the first 
incumbrancer bu}ing the residual ownership can ; for what 
tills pnrcliaser bought was not really the ^ ownership’ as an 
aggregate of all possible rights, but the fragment of it left after 
a deduction of his own and all the other interests carved out 
of it. His purchase of this last fraction should leave the other 
fractions, including his own, in precisely the same position as 
before. The original owner, again, would have to satisfy the 
subsequent charges to the whole value of the estate ; but that 
is because of a personal obligation resting on him — a personal 
I elation between him and each incumbrancer binding him to 

satisfy the charge, •*..It seems, then, that the position of a 

purchaser of the owner’s remaining interest and of a first in- 
enmbranee, or the position of a first incumbrancer buying the 
remnant of ownenhip where there have been several successive 
mortgages, is quite distinguishable from that of the owner him- 
self on account of the absence in the purchaser’s case, of any 
general personal obligation which can be fixed upon the whole 
property so as to over-ride his own mortgage right in it. This 
has led to the doctrine that, though tho original owner cannot 
set up a prior incumbrance got in by him against puisne charge, 
vet a purchaser whose money is expended partly or wholly in 
difichatging an incumbrance, may, at his option set up such 
incumbrance as still subsisting for his own benefit as against 
the puisne incumbrancers* It was formerly thought that the ^ 
desire to heep tho security in force must be expressly stated ; 
Jatrr as the case Adams v* AnffcU (q) shows, the intention may 

pirJjtered from indications outside the deed itself. Whe!re 

of the owner's residual right chooses to take the 
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owner’s accompanying obligation, he may do «o ; but he is not 
under any compulsion to do so ; no more -vvhere he happen*? to 
be a prior incumbrancer, than uhen he is (a stranger; altogether 
iineonnected with the other parties except as purchaser. 

^^Ifan imcumbrancer buying the equity of retlemption, 
intends to retain the benefit of his charge, he must be allowed 
to retain it. Grenerally he will intend to retain it, and sliglit 
evidence will sufBce to establish In the present instance the 
purchaser, the defendant’s father, retained his ni(»rtgage-(h-ed 
uncancelled, though he gave his mortgagor an acquittance in 
the deed of purchase. It cannot be supposed here, any more 
than in Adam v. Ant^ell that the purchaser intended to part with 
his money or his right to money merely in order to make n 
present to a puisne incumbrancer ; and his intention having 
been to retain the benefit of all his rights, his son the defendant 
may propmly require redemption of his own first mortgage as 
the condition of plaintiff’s enforcing the decree on his subse- 
quent mortgage against the property.” 

The purchaser of an equity of redemption, whether he has 
taken possession or not, having purchased prior to foroelosnre 
proceedings, must be duly served with the notice of the petition 
for foreclosure, (r) The importance of service of notice is to 
fix the mortgagor, and purchasers from him with knowledge 
that the year of grace, within which redemption can he effeeted, 
has begun to run out j and the year begins from service of the 
notice and not from the date of the issue thereof, (s) 

In suit brought by purchasers of tho equity of redemption 
Apportionment of the mortgagor in a certain village against 
aebt. the mortgagee (the appellant), and others the 

purchasers of the same mortgagor’s interest in certain other 
villages, all of which and certain others purchased by the 
appelkuit, were comprised in the same mortgage-deed, and in 
which suit the appellant contended that ihe whole proprietory 
right and interest of the mortgagor had vested in him 5 snch 

(f) Nmmdra Singh v. Dmrha Lai Mundur, L. 3^1^ 5 1. A., 18. 

(tf) Mahe$ Ohmdut Bm v Mt 10 W. E., F. B., 27. 
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purchasers were allowed to redeem and recover possession of 
their village, on payment of the proportion of the mortgage- 
debt attiibutable to such village. The propoilion of the debt 
chargeable on such village ought to vary according to the actual 
value of the village ; and the amount of Government revenue 
assessed on a village may not always he a correct criterion of 
its actual value, (t) 

The purchaser of the equity of redemption of part of an 
estate under mortgage is entitled to redeem the whole of tho 
mortgaged estate, if tho mortgagee insists on hi« right to have 
it so redeemed. When the former elects to pay tho ontiro 
mortgage-debt, he puts himself in the place of the mortgagee 
redeemed, and acquires a right to treat the original mortgagor 
as lis mortgagor, mid to hold that portion of the estate in 
which he would have no interest hut for the payment as a secu- 
rity for any surplus payment he may have made, (u) In a 
case where two villages were held under one mortgage, and the 
mortgagor’s right, title and interest in one of the villages was 
sold by public auction, the right of tho purchaser to sue for 
the redemption of the entire mortgage was upheld. (») Tho 
Madras High Court in delivering judgment in the ease 
observed : — “ The sale of the equity of redemption of a 
part of the estate carries with it an implied authority from the 
original mortgagor to render what is in law nocessaryto moke it 
effectual, and this, we think, is the foundation for the equity 
arising fl?om the extra-payment made by the purchaser. The 
purchaser must redeem the entire estate, or not at all, if ihe 
mortgagee objects to his security being divided, and the rule 
of equity that makes it incumbent on him to pay more than 
what he would be bound to pay as between himself and the 
original mortgagor, gives him also a right to hold the village not 
included in his pnrohase as a security for the extra payment 
he may have made.” 
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The purchaser of an e(]^uity of redemption, ro^ire of 
subsequent incumbrances, stands in the situation, ns 

regards snob ‘’abse(iuent inciimbr.mck?', as if he had It m him- 
self, the mortgagor : he cannot set .. )i-,.r >>a a -ub-ujunit 
incumbrances cither a |irior moii gage of his own, or a mort- 
gage \’vhich ho or tlie mortgagor may have got in. (w) 

Although a purchaser of an equitj’- of icdemption enter 
into no obligation with Ins vendor, to indemnify him from the 
mortgage-money, yet equity, if ho leceivos the possesMon, and 
has the profits, -would independently of contract raise upon his 
conscience an obligation to indemnify the vendor against the 
personal obligation to pay the mortgage money ; for havin.^ 
become owner of the estate, he must bo supposed to intend to 
indemnify Ibo vendor against the mortgage, (.r) 

A member of a Joint Hindu family granted a usufmctuaiy 
re* mortgage ; he snbseqently, without the knon- 
dciuption.^ of the 00-par tners, released the equity of 

redemption : on hearing of this the co-partners contested the 
validity of the lelease : I/M that the parties claiming from 
the person to whom the release was made took, so far as the 
co-partners were concerned, a titla only as mortgagees, (i/) 

The assignee of the purchaser of land sold in p,wention of 

a mortgage-decree obtained by a mortgagee against the moit- 

gagor alone, is not entitled to eject a puisne mortgage, fa) 


* Under the Trausfei- of Property Act (IV of ggo. go, no 
T«k,ng,i>o!.^«i. mortgagee paying off a prior mortgage, whether 
with or without hotioe of an intormediato mortgage, shall thereby 

acqiuro an v prinrify in respect of his original seenrity, And, esc opt 
mtho ease pimided for lij section seventy-nine, no mortgagee 
makmg a subsoiiuent advance to the mortgagor, whether wither 
. without notice of an intormediato mortg^e, shall thereby acqtiiw 
«iy priority in respect of his seoarity for suoli subsequent advance. 

<») MMm r. Jhao, j j Bom. a C Hen . 41 

p, 21? *'■ ^ Uth Ed., 

'' e'isSorae O,., 14 M. I. A., 1 ; 6 B. 1. B., 
(*) Venhattt Smaganth v, Kutmm Dhmt, 1, L E., 6 Mad., 184. 
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Sootion 10, —Of Sales of Eeversions, Eights of Entry 


Undei iho Roman law all tilings adapted to commoice 
and Qn&Hptibie of appropriation may bo sold, unless the sale of 
i is proliibitoJ by Law, There may bo a valid sale of a 
thin f winch is not in ewtence at the date of the conti act, as the 
future produce of an estate, and even the chance of gain may 
be sold, such as the hope of a succession or the cast of a net. (a) 
Under the English law, a tnnii sale of a reveisionary 
interest cannot be set aside, whether the vendor be an heir or 
not, unless fraud or imposition be expressly proved, or be im- 
plied from the inadequacy of the consideration or other circum- 
stances attending the sale. (5) 

The case of an heir selling las expectancy stands on its 
Own grounds, and very slight circumstances will 
enable equity to set aside the con ti act. An un- 
oomscionable bargain made with an expectant heir shall not only 
be looked upon as oppressive in the particular instance, and 
theiefore avoided ; but as p^nidous in primiple^ and therefore 
i(*pres«?ed. There are two pow^eiful reasons why sales of rever- 
sions by heirs should be discountenanced : the one, that it opens 
a door to taking an undue advantage of an heir being in dis- 
tressed and noci\ssitous circumstances, which may, perhaps, bo 
deemed a private reason j the other is founded on public policy, 
iuorder to prevent an heir from shaking off his fathor^s author- 
ity, and feeding his extravagances by disposing of the family 
estate. But a frond Jide purchase at an auction, of a reversion, 
cannot now be impeached, (a) 

The time, however, is xnore particularly attended to in 
of reversion ; for it is of tho essence of justice that such 

Ir iii ii il I - ,1- 



itodlM itk Eoi»a>ii X«v, SI0& 

Pi. of Propetiy Iaw, Ed., y, dSf, 
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conferacfes should bo executed immediately, and without delay. 
Ko man sells a reversion who is not distressed for money ; and 
it is lidiculous to talk of making him a compensation by giving 
him interest on the purchase-money during the delay* {d) 

Under the Transfer of Property Act, 1882, the chance of 
an heir-apparent succeeding to an estate, the chance of a rela- 
tion obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred. (^) But 
this provision does not affect any rule of Hindu, Bluhammadan 
or Buddhist law, nor any right or liability arising out of a 
legal relation constituted before the Act came into foice, nor 
any lelief in respect of any such right or liability, (f) 

The plaintiffs sought to recover from the defendant certain 
Saio of eipec property under a deed of sale executed in 1851 
dm! jfecea ity* mother and natural guardian, the de^* 

Title by estoppel fendant being then a minor. At the time of 
the execution of the deed, the defendant’s inteiest in the pro 
perty in question \vas merely a reversionary one, expectant on 
the death of two widows, who did not die till J870 : Held that 
it lay on the plaintiffs to prove a justifying necessity for the 
sale, and that in the absence of all evidence on this point the 
suit must fail. Upon the qur^stion Tvhether the defendant’s 
interest in the propeity at the time of the execution of the 
deed of sale by his mother, being a mere expectancy, was 
capable of being the subject of sale at all, the Judicial Com- 
mittee of the Privy Council said that the question was ^*one of 
general importance, and one which their Loid'ships, who do not 
sit here to determine abstract questions of law, would bo un- 
willing to deteimino in a case in which no decree in favour of 
the plaintiffs can be passed. They were certainly not prepared 
tb affirm that such an interest can be made the subject of 
a sale, stall less that it cun be made the subject of a sale 
highly speculative as any su^h sale must be, by a guardian 

m SuEdeii^ v!^ F.r 

(tf) Act IV of 1882, me 0, {«), See aho onl<? pp 8 —9. 

(f } JMf sec 2, U’) id 

Duah Okund r, Muj Bookiu Lul 6 Calc- B , 028 (F, C.) 

vl 
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uciiijg or [j’lUH oJ: on boluU of an infant. The deci- 

j^ion ot thiy J)a<ii J which has been cited by the Judge of the 
louvv Cuiirtj is not precisely in point, bnt it goes far to show 

the piinciplo of English law ^\hich allows a subsequently 
aupiired iiiienst to feed, as it is said, the estoppel does not 
i!]»p!y to TIinclu convex nnce«i,” {h) 

Wb^^n‘ the pnH'ha^or kno\^o the interest he is buying is a 
conriini:^!' one, he ^\iil be prtsuinod to liavo bought it at a risk. 
4 peibon, ^v ho with notice, bu}& pioperty bubject to a contin- 
gency, which may defeat or deistfoy the interest which is the 
sulyect of bale, is no*, entitled to be relieved from his bargain and 
to recover the purchasc-inonoy, merely because the contingency 
contemplated actually liajipens, and the property either does not 
become, or ccaaos to be, available for his benefit, {i) The 
Oiumcerv mends no mau^s bargain. Caveat Empfor is a very 
needless advice, if Chancery can e<«tablibh another rule instead 
of it by declaring that equity must suffer no man to have an 
ill bargain.” {j) 

A reversionary contingent interest subject to the life-estate 
of a Iliiulu whlow nny tx* ashigned. The assignee of such an 
intere«ii is entitled to restrain the widow from committing 
wiste. (A) We see nothing so peculiar,” said the Calciilta 
High Court {Raike^i, and Pandit, “in the position of a 

Hind a reversioner 1 hat he should be excluded from disposing 
of his contingent interest if ho pleases. It is true that the 
rwersioner of to-diy may not eventually prove to be the heir 
who succeeds lo the jiroperty at the death of a Hindu wido-vv, 
hni that is a risk that the imrehas<w has to oncounter and cannot 
invalidate his ]>urchuse* Neither can such purchase deprive the 
nearest rolniions of the dcoeas^ed husband of the exercise 
td that free agency which under the Hindn law they po«»9essy 


[k) ihtili Ckand Mrij Bhmhm Lai Awmti, (i <"ala E., (JP. 0.) 
See also KxU Okmder v. Bldh Clmndfi^ C B h B,, 501 ; 15 W.E*, 12 (P C ) j 
Bhoho Botminrl v. Imr Ohtwder, 1 1 B. 1.1. R., 30. 

Uv Bam Tahiti Singh v. taf Bahoo, 15 B. b. B., 208, (P. 0.) 

c j hoiiB CHAisrewoft piKOE, Ma^mrd r. 3Swausto*i, 

i*mt V, Kl* Teafy Mmm MmlUp 828 # 
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'as the sanctioninc; th* t r the in m a m ah h^r 

hiisbatid^s {U'apertv io e\t nr j If th iil i<fa Ivr 

all these matters o ih ‘>*x *li i pai a*HniiietHN» 

but this was foi Mm ioror id* i il ^ji l’*c Court. Jf, 
then the reversioieo cvi S'dl, l'\ ’la ] 'ace in 

his position, wo s^o no ho h(<v |ie\ 

tho same moans ol‘ ru’^t^.‘ar tP ji * un r 

him. as the ^ ^ ^ ? ’ v) 

retains his rij»hr«. Tjt i ‘h * *’ ns ♦-* h< oie^itiiphi 

life-tenant from OAjhOfMi'k^ i- not ^M(n»»rl to liinhi 

reversioners, but o ii,t»iit, it n| | \ m u n nn. mi to all wla 
have such interests tofioterl 'C) Th < oi kcIuoss of fli* ^ 
dicta was tpiesHoned by 5li. Justice Pliw. vh^ ia e later 
case held that darino tlie exlsbno’^ef r IlMdn vi»h ihbu’e-t 
in an estate, the assii,m*'e of a re\*M .honari b-iii to bor Im^^lnnd 
has no interest therein as sneh a^Hijtnce, >^ljh*h \hll eiifible him 
to bring a suit to have a mmt.iat*e aiM dee ee nifeetine the 
estate set aside. This is so oven though the a«‘-iinioe is the n(*\t 
heir to the property after the assignor, (m) Mr. Jnstieo Plieir 
said : It appears to me that pending tho existence of thn 

widow's interest, the assignee of a Hindu presumptive heir has 
no interest in the properly of the deceased person of whom tho 
assignor is the heir. He has only a pe^^sonal right under his 
contract against his vendor, a right which be w^onli! be able no 
doubt to enforce again«i the vendor whenever the latter should 
come into enjoyment of tho property by the death of the widow. 
It may oven be doubted whether ho could enforce that contract 
against his vendor’s sons, supposing the vendor died before the 
property fell in, and his issue took it after his death, for ih^y 
would take, not as heirs to their father, but as heirs of tho 
* original proprietor. It is not necessary, however, that I should 
express any definite opinion on this point. While tho widow is 
alive, she has, to use SngHsh terms, iho whole esiato of inheri- 
tance in her. In Ihis view, the a‘?*?iguee is in all respects a 


(1) Marstialfs Report at p 624 

{m) OHmn Fnl v Pijm* Mam 3 B L P 0. 1% ?u 
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stranger to the property, and will remain so till the time comes * 
when he can claim the benefit of his contract with the assignor.” 

In Baja Sahib Peahlad Sen v. Baboo Budhu Sing (n) and 
in Rani Bhbbosnmlari Basi v. Tsmr Chmder Butt {o) the 
Judicial Committee clearly stated their view of the law to be 
that the execution of a bill of a sale by a Hindu vendor does 
not pass an estate, unless there be a transfer of possession 
actual or constructive, and that, consequently, tlie sale of an 
estate by a person who is not in possession cannot operate as a 
present conveyance, no'- enable the purchaser to sue in eject- 
ment.*(^'> In Bai Snrnj v. Dulpntram, a Full Bench of the Bom- 
bay High Court followed this ruling of the Privy Council and 
held that a Hindu vendor cannot by a bill of sale pass corporeal 
property of which ho is not in possession, but that he may convey 
a right of action, — a right of entry or equity of redemption— 
either in express lenns or by the use of such language as indi- 
cates that that, and nothing else, was the intention of the bill of 
sale, "It must be confessed,” observed Melvill J., “that it 
savours somewhat of technicality to insist that the result should 
be wholly different, merely because the bill of sale purports to 
convey the estate itself, not the right of entry or the equity 
of redemption. It is not, however, a disadvantage that persons 
in this country should be compelled to do what they seem very 
unwilling to do, namely to state the truth, and express their 
real intentions, in the instruments which they execute. It would 
tend to honest dealing if, in such documents as that relied upon 
by the plaintiff in this case, the vendor were to admit that he 
was out of possession, and was merely selling his right of action 
instead of falsely pretending that he sold an estate of which ho 
was in possession, and that he put the purchaser in possession 
at the time of the sale. We do not, therefore, see that we need ' 
be nstitnto to find arguments for explaining away the Privy 

(*) 18 M. I. A., 276, 807 •, S. 0., 2 E L. &. <P. 0.), 111. 

, tW Mwim. j.* in Btd v, I. L, E., 6 Bora., 386. 

^ It iMva* in raittd that the eonfejmim 'in these two cues 
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OoHncil decisions, and we are quite prepared to follow them to the 
fall extent to which, we think, they were intended to pro.” (q) 

A Hindu, whose estate is in the possession of a tre'.pnsser 
of *^ntry by^'a mortgagee, may sell his right of entry as such, 
llinda. or liis equity of redemption as such, and the 

pnrchascr may thereupon sue to eject the trespasser or to redeem 
the mortgage ; (r) but in the Bombay Presidency a bill of sale 
by a Hindu vendor, purporting to convey the esiate exe- 

cuted by a person who is not in possession, cannot operate as a 
present conveyance, nor enable the purchaser to sue in eject- 
ment. Oases, however, will often arise in which, though a hill of 
sale may in terms purport to convey the property itself, yet it is 
clear upon the face of the instrument that the intention of the 
parties was to convey the right of entry or the equity of 
redemption, and nothing more. In such cases the Oonrt should 
not lay sti-ess on the mere terms of instrument which follow a 
• certain established usage, but give effect to the intention of the 
parties, and recognize the purchaser’s right of action.(s) Wherea 
Hindu vendor in the Bombay Presidency sold his share in certain 
land, but expressly stated that he was out of possession ; that 
the land was in the possession of a third party to whom it had 
been mortgaged without the vendor’s authority j and that tliero- 
npon he, the vendor, empowered the purchaser to bring a suit 
against the person in possession in order to recover the vendor’s 
share in the land, with mesne profits : Held that what the deed 
contemplated was nothing more than the transfer of the right 
of entry, although according to the invariable mode of expres- 
sion in such documents, the vendor professed, in terms, to con- 
vey the property itself. Held further that the purchaser ac- 
quired the same right of action which the vendor possessed, 
' notvrithstanding that the vendor was not in possession at the 
date of the sale, {i) 

tg) Sai Surai v Dalpatrum jOavashanker, I. L- B., 6 Bora, 380 (E.B.) 
(r) 26 W. B,48i 14 B. I* E., 807 ; I. Ij.B„10aL 297. Seeemfcpp. 
49—60. 

(»V P$rUvmxiA, J., I. B. 1., 0 Bom. at p. 888—87. 

(t) Fiuitidso Sari Pateardhm v. Tatia jyoraiftm, 6 Bom-, 887. 
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A sale among Muhammadans, unlike a sale between 
Hindus, is valid as against a third party, even though the vendor 
was not at the time of sale in possession of the property sold, (m) 
Alleged purchasers, whose vendors were not in possession 
Parcluaoo with- and who pay nothing for what is said to have 

"''■® "0^ competent to main- 
in posioision. tain a suit for j)ossession of the jiroperty in 
dispute, (v) If a man contracts with one who has no title, who is 
not owner or entire owner, the maxim caveat emptor applies an d 
he must suffer the consequences. As a general rule, Courts in 
India discourage speculative purchases and sales of doubtful 
titles at a nominal or grossly inadequate price, and will not help 
the vendee in recovering back his purchase-money, if the bar- 
gain turns out a losing one. (ta) 

Where N alienates to K a moiety of his title and interest 
Champerty. in certain property under an ekrar or agreement, 
to enable him to meet tlie expences to be incurred for its 
recovery, this ekrar is not a present transfer but an agreement 
to transfer so much of the property as may be recovered ; and 
tho plaintitf who parcha.sod from K cannot recover against the 
principal defendant, tho person in possession, who was no party 
to the deed. Such a suit is based on a transaction w'hich is 
void as contrary to public policy, [a) 

Under Stat. 11 & 12 Cap. 21 tho reversionary or con- 
tingent interests in land of insolvents in the Presidency-Towns 
ate liable to be sold by the Official Assignee for the benefit of 
creditors. But discretionary power is vested in the Insolvents’ 
Courts to delay or postpone such sales (if necessary) and “ to 
make such order touching the sale or disposition or manage- 
ment of such property as to such Courts may seem reasonable 
and beneficial.” (y) 


(«) Adam Khm v. Alaarakhif I. L. B., 6 Bom , 646. 

(») SUhmth Jhs V. Ohmd$r Mobnn Ihttt, 23 W. R., 166. 
if) Mkkimmatf Moiidiit v. Ottaifft ffitimacke, 1 Mad., 320 } ifaJs* 
OllliMW O^aUmita QAamfer Ohatterjea, 1 1»d. Jar., K. S., 268. 

M OiowdArafav. Omti qf 20 W. B , 446. 
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CHAPTER V. 

*rEA.HSFEE 0¥ WAQJP ^ OE DEBUTTEE*^ PEOPEETY. 

One ti^st of an otidownient as io «h<‘tIior ifc iri hfml fuh* or 
Tt<;i of endow noniinii], fo how tho foarnirr hini«i<‘!F tiv‘aUMl 
the property uul how iho (h ccinhiiitb Imve since 

treated it (z) 

Pioporty may be* ^iven away or devised subject to a triiisl 
in favour of an idol or for some relli»5ous or charitihle en- 
dowment* (a) Where property is “u holly dedicated to pious 
purposes, it can not he sold ; but a skebtdt may alienate a 
reasonahle portion of the eudowtd propert}', if the alienation is 
absolutely required by the necessities of the management, “^jneh 
as the restoration of the idol or the repair of the temple, {b) 
k Hindu by devised certain property, consisting of a 

Colorable dodi- familv dwelling-house and land, to trustees for 
eafciou to an ‘ i , . , 

idol ever, tor tlio residence, mamtenanco un<I per- 

formance of worship of certain family ido’*?, and appointed lus 
sons and their descendants in the strict male line to Ire .shehaifs 


* ill its primitive sense means “ detention.” In the 

language of the law, it signifies the appropiiatiou of a particular 
thing to pious or charitabh* purposes. Uj[>')n au npprojniation becom- 
ing valid or absolute, the &n1<‘ or transfer of the thing appropriated i« 
unlawful, because uf a saying of the Prnpitet— Bobtow the actual 
land ii seif in charity in such a manner that it no longer bhall lie 
naleohlo or mheritaide.” Hamilton’s Hedaya (Book XV), p. 331. 

t Tlie word DthiUicr ifrom ►SanskHt Devafnt) mQW ^vo^Q:rtj 
dcdiwited to a god <a' goddess. It applies to lands granted for the 
support of a Hindu shrine or temple. DihuiUr lands arc mostly 
rent-free ; and so are Jlrahmttur (laud originally given to Bralmuns), 
Kridmrpan (giien to Kribhua}, IHroiiar (hmd originally given to a 
Muhammadim saint) and Fakirottar (land originally given to a Fakir). 

But all those are fretpiontly tho subject of sale by local custom. 

# 

(») Gim^nmrum ^irhir v JRnntfahtn O Kur Ohmtdhi^if, H W. R., 1 12 
(«) Somtitm BiMvk v. S M, Jaq^ui tSaomiur* Bunsee, 8 M. L A . <»6. 
Beealso i)tdf v Dttrffa Okumn Ohattf^ra^ I. L it, b CVd 4;iS 

{h) TMoonnmu Bfhm v. Kmmr Shum Kiuhore Moy^ IG W, K , 
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of the idols for ever, making provision for their residence in 
the family dwelling-house ; the will also contained a clause 
restraining any partition, division or alienation of the properly 
so dedicated to the worship of the idols* The testator appoint- 
ed the trustees executors of his will, and by a codicil bequeathed 
legacies to vaiious members of his family. In a suit against 
tho executors to recover a legacy so bequeathed, it was held that 
the do\i«?e of the property to the idols was void and inoperative, 
as being a seltlomont in perpetuity on the male descendants of 
the testator, and for their use, and not a real dedication for the 
worship of the idols, (c) 

Although a pioperty wholly dedicated to religions purposes 
Sale of pro- cannot be sold, yet where a portion only of its 
tiuhf m ifour profits IS charged for such purposes, 

of an ulol the property may be sold subject to the charge 
with which it is burdened, {d) 

UeligioLis endowments in this country, whether they be 
Hindu (Ihcasthau) * or [Sevdsthan) f orMahomedan (Waqf), 
arc not alienable, though the annual revenues of such endow- 
ments, as distinguished from the corpus^ may, for purposes 
to the tomple or other in^^iitution endowed, bo occa- 
sionally pledged :(e) e.r For the proper expenses of keeping 
up the religioU'=5 w^orship. repairing the teinnle'* or other posses- 
sions of the iihd, defending hostile litigious attacks, and other 
like objects. The power, however, to incur buch debts must be 
measured by the existing necessity for incurring them.” (/} 

Where, however an endowment is merely nominal and the 
JiTomiaal de- property has been dealt with as private property, 
a sale of such property is valid under the Hindu 
law. (y) A purchase in idoFs name is not unfrequently a mere 
Imam transaction. 


^ OeGitj h dev god ; 4a ■= place, f ^ worship, ^service. 

(c) Fromotho Dome, y. Ei^dhika JHwad Dutt^ 14 B. L E, 185. 

(rf) Masoo Dkiii V, Kkhm diunder Geer Gmaatn, W* E., 200. See 
^ Butt V. Qhnm L. E., 6 L A, 182. 

V CHiitanuxfk, I Xi. R, 5 Bom. 383. 


fmm V VHmnuxfk, i. ju 5 Bom. 383. 
11 Bmtu. L. E., 2 LA, 15L 


^ ^ , . ,, Bw awn Muthfh 

I <r, XmiMii, 16 R, Ii. E., i??. 


ESSENTIALS or AN ENDO^YMLXT 
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!rhe plaintiff sued as the Sobait of a certain idol to re- 
Alienation of cover possession of a ^amindari bv setting aside 
an alienation thereof efiected by his gnitid- 
inother, on the ground that it was debutfer property dedicated 
to the idol, and consequently inalienable. It appeal ed that the 
property in dispute was purchased by the giandfather of the 
plaintiff in the name of the idol, which was set up merely for his 
private worship in his own house without any priests to perform 
regularly any religious service for the public benefit of Hindus, 
and that the property had been dealt with all along as his oNvn 
private property. It was held by the Privy Council affirming 
the decision of the Calcutta High Court, (i) that this was a 
mere nominal endowment, and consequently the alienation 
thereof was not invalid ; and (ii) that a property purchased by a 
man in the name of his own idol, which no one except himself 
has the power or right to worship, is not the projierty of the 
idol, but the property of the person who purchased it. (A) The 
Privy Council made the following observations ; — “ The idol 
was not set up for the benefit of public worship. There are no 
priests appointed, no Brahmins ^Yho have any legal interest 
whatever in the fund. It is not like a temple endowed for the 
support of Brahmins for the purpose of performing religious 
service for the benefit of any Hindu who might please to go there. 
We constantly have suits claiming certain turns of worship, but 
here there is no turn or right of worship established. There is 
nothing stated in any way to show that the MahSrfijft intended 
that the idol should bo kept up for the benefit of his heirs in 
perpetuity 5 and before it can be cstublished that lands have been 
endowed in perpetuity, so that they can never be sold and must be 
tied up Jn perpetuity, some char evidence of an endowment must 
•be given. Koneofthe essontmisofan endowment are stated. The 
Mahir&jft appears to have purchased the property in the name of 
the idol, and that is all Then he deals with the funds of the 
idol* as if they were his own property. There is no evidence at 
all of any of the essentials of an endowment in favour of the 

(A) D«hya imkm«4 KmmtUf 15 E 

Wf note* 
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PUECHA8E IN IDOL’S NAME. 


[Chaf. V. 


Idol. In the case of Mahatab Chand v. Mirdad Ali (i), which 
was a very similar case, it was held that, when an endowment 
is merely nominal, and indications of personal appropriation 
and exeicise of proprietary right are found, a sale of the pi o- 
perty is valid under the Hindu law. It appears, therefore, to 
their Lordships, upon the authority of that case, and upon the 
principle of endowments, that this was not an endowment 
by the M nhS iaja. in perpetuity for the benefit of the idol, so as 
to establish that the property so conveyed to the idol was to 
he the property of the idol for ever, and that no body could 
alienate it. Suppose the Mah&r&jd had established the idol 
in his house, would any body pretend that he could not sell 
his house ? He could sell the house, notwithstanding he had 
put an idol there. Here there was no endowment, no priest, 
no public, no one legally interested in the worship of the idol, ex- 
cept the Mahai^lji himself, and nothing to show that the Mab4- 
rflj4 intended to establish it for the benefit of his sons or heirs, 
or any body else, in perpetuity. [The MahfiiijS. having pur- 
chased the property in the name of the idol, mortgaged it to 
one Hundy for a sum of Es 32, 000 j and upon his death the 
property was again mortgaged by his widow to the predecessois- 
in-litle of the defendants to pay off her husband’s debts, includ- 
ing the sum due to Hnndy. The defendants were in possession 
under a conveyance from the mortgagees who had foreclosed.] 
In the case of Gosain v. Goeain (j) it was held that if a 
Hindu purchase property in the name of his son, the properly 
is not vested in the son, but remains vested in the fathei who 
purchased | and so with regard to an idol. If a man merely 


purchases property in the name of his own idol, whom no one 
except himself has the power or right to worship, the property 
is not the property of the idol, but the property of the pprson . 
fho purchased it. Now both ihe Courts in India have fowid 


there was no real endowment, and their Lordships en&el|/ 
|ft that finding.” (&} 


DELBOATUS NON POTEST DELIGAEE 
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In JadMfdu, Adhihati v. Lokenath Giree {1) the High 
Bsientiais of a Court of Calcutta, upon a review of authoritiea, 
dobutter estate, down the following propositions of law ; — > 

L That a debulter estate is simply an estate burdened with 
a tinst for the vvoi&hip of the idol, and not a trust for the family 
of the grantor. 

II. Th.it so far as the grantor of a debutter estate retains 

Howfaraheu. any ben efioidl interest in the propel ty, such in- 
able subject to , , . . j , , 1 1. f .. u 

trust teiest is just as much capable of alienation by 

himself, or his heirs, as any other description of property. 

III. That M here the purposes for which the lands were 
By assignment dedicated are provided for in the assignment 
theieof, each assignment is valid, although the iransaoHon 
amounted to champerty. But it has been held by the Privy 
Council that on the broad principle delegatus non potest delegare 
there can be no assignment of a trusteeship and of trust pro- 
perty for the peeutiiarg advantage of the trustee, nor could such 
assignment be validated by any proof of custom, as such custom 
was bad in law. (m) 

A Mohunt in charge of an endowment, with only a life- 
Siile by aMohani. interest in the property, can not create an interest 
superior to his own, or, except under the most extraordinary 
pressure and for the distinct benefit of the endowment, bind 
his successors in office. If a purchaser from such Mohunt 
retained possession after the Mohnnt’s death, the successor to 
the gttddee wonid have a cause of action against him fiom the 
date of the election ; and no length of possession during tha 
vendor’s life-time would give the purchaser a valid title as 
against the new head of the endowment, (n) “ If this were 
ddso,’* said Mcffriss, J., any Mohunt who was inclined to 
'oettiid)t#asteonam endowment, and who lived long enoagil, 
rtik tihe property entrusted to his charge, 'and leave hib 



also Kkuml Cmnd r. Ghri, Bom. 214 j jwsl p. 372. 


47t. 8sa 


m 


ALIENATION BY A GOSVAMI 


[Ohaf- V. 


successor remediless, if more than 12 years had elapsed since 


the alienations,” 

The case of a person alienating property which he holds as 
the Sebait of an idol is analogous to that of a Hindu widow 
alienating ancestral property ; and the question as regards the 
po« er of a 'Sebait to grant a patni of the debutter land, is 
whether, looking to all tlio ciicumstancos of the case, the alie- 
nation was a prudent and wise act in respect of the purposes 
for which he was Sebait } and in estimating the validity of a 
purchase of the patni rights, it ought to be considered whether 
the purchasers satisfied themselves as far as they could that 
there was a fair and sufficient ground of necessity for the alie- 
nation (o) 

A grant to a Goivinii and his disciples in perpetual suc- 


Grant to a 
GoavSmi andhis 
diwsipUs 


cession, coupled with directions which practi- 
cally make it an endowment of a math with a 


particular line of celebrants of the worship therein, does not 


entitle an individual Gosv&mi to incumber the endowment 


beyond his lifetime (p). “ A grant to a (rosedmiand his desciples,” 
said the Bombay High Court, “ is intended by a Hindu grantor 
to bo a perpetual fountain of merit producing benefit to himself, 
and this intention would be entirely defeated by the diversion of 
the gift at the will of any unprincipled successor of the original 
grantee to purely secular uses. lu the particular case before 
us, the Gotvdmit are the ministers of a medh, and the Heshwa in 
making the grant enjoined on the grantee, in words sufficient 
to constitute a trust, the celebration of worship to the goddess 
“ Shree — the recitation of prayers, and the entertainment 
of the poor. Such objects, however some of them might, aoemP* 


dhjg to |jngllsh notions, be deemed supemtitious us^ aira 
Bl|iOvrable and commendable according to IJindn law. Hvep lof 
tl^e property belonging to a family, it is prescribed hy BAly- 


lypoa {q) that any poiUon once assigned for purposes of reli- 
^ excepted from partition so as to be kept avmlfdde 




JRw, 12 W, |l^ , 



CLEAB EVIDENC'E OF ENDOWMENT. 
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for its intended object In Bengal it has been held ihat a 
Mohunfc in charge of an endowment cannot, except distinctly 
for its beneiSi, incnmber it beyond his own life,{?») and we think 
that the case of the Oosvdmis holding under the grant we are 
now consideiing falls within the same principle*. •...•••This 
being so, an individual Go$vd)m, was in our opinion no more 
at liberty to sell the endowment than a loatandar the endow- 
ment of his office.’^ 


A Hindu widow, together with the next heir, joined in 

Assignment of assigning to the defendant a debutter estate, in 
debiitter land. , . i t « ^ 

Champerty. consideralion of the defendant conducting, at 

his own cost, proceedings for the ejection of Brahmins and 
Banians then in occupation as Pujaris to conduct the worship 
of the idol ; and upon the condition that he should thereafter 
conduct such worship, and out of the proceeds and offerings, 
retain three-fourths for his own purposes, and for hospitality to 
pilgrims and strangers, and pay the remaining fourth for the 
maintenance of the widow and the heir r ITeld that the assign- 
ment was valid, the purpose for which the lands were dedicated 
being provided for, and that although the transaction amounted 
to champerty, that was no ground for treating it as invalid. An 
assignment between Hindus of property the subject matter of 
litigation, on conditions which constitute champerty, is not on 
that ground invalid, (a) 

A plaintiff who seeks to set aside an alienation of lands on 

Sait Jo set aside the ground that they are debutter i a., dedicated 
a of de- * 

barter property, m perpeioity to support the worship of an idol, 
most give strong and clear evidence of the endowment. The 
mere fact that the rents of aparticnlar mahal have been applied 
f»tt (wnsiderahle period to the worship of an idol, is not snjfi- 
' dent pr*oof that the mahal is debntter. 

Thd Sebadt or manager of a debntter estate has authority, 
Fewer# Ota wh«fe the parposes of ihe endornnent reqnire 
®*^**** it^ to raise money by alienaidng a jart of the 


fr) MAmiS, Sm«ap Dou v. MatMjka, 12 W, R, 471 ; 9»U p. 37L. 
M JaMiadit Mktmri v, Zel» Na^ Gwm, Marsh., 3(3. 
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MASES By A SEBAIT, 


[Chap. V. 


estate, his position being analogous to that of a manager of an 
infant heir uinier the Hindu law. 

The written conveyance of certain lands stated them to be 
debutter and to be alienated to raise money to repair the temple 
of the idol. In a suit to set aside the alienation, it appeared 
tliat, at the time of the transaction, the temple required repairs, 
but that the vendor had not applied the whole of the purchase- 
money to that purpose. There being no evidence of any collu- 
sion on the part of the purchaser, or that he was aware at the 
time of the purchase that the money was to be applied other- 
wise than the conveyance expressed, held that the sale was valid. 

Even if it had appeared that the purchaser had notice that 
the whole of the purchase-money was not required for the pur- 
poses of the endowment, but that part of it was to be expended 
on other objects, an action would not lie to set aside the sale 
altogether, since the purchaser would be entitled to be reimburs- 
ed 80 much of the money asha 4 been legitimately advanced, (t) 
A person who succeeds his fiither as SAad or trustee of 

bj’ “r •OU of 1,13 
^ father done m fraud of the trust. Mr. Justice 
Kemp in passing the judgment of the Court observed •—'‘It 
appears that the v,h>U of the property was endowed property. 
It IS not, therefore, such a property as the plaintiff’s father could 
sell buniened with a trust. It is resumed rent-free debutter 
ands-lands endowed and the proceeds of which are appropriated 
tothe service of the idol. The plaintiff succeeds his father as 
trustee of that property, and he is not in any way hound by 
any acts of his father done in fraud of the trust.” (w) ^ 

Where laud is dedicated to the religious services of »a 

» ^mpktion the properly of the idol ; and 
A Sebait has not the legal property, bnt only the 

religious endowment In Qu, ajseroJa 
aiiepate tb^ groperty, .though she Atyl 
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create proper derivative tenures and e^iates eonformahle to 
usage. To create anew and fixed rent tor all time, though 
adequate at the time, in lieu of giving the endonmeist the 
ben.efit of an augmentation of a variable rent from time to 
time, would be a breach of duty in a Sebait, and is not there- 
fore presumable, {v) The giant of a patni tenure by a Sebait 
may be valid, if made under special circumstances of necessity ; w) 
but it is very questionable whether specific performance of an 
agreement to giant such a permanent interest in land can be 
enforced against a Sebait or other manager of endowed pro- 
perty, (a?) As a rule, therefore, the Sebait of a religious endowment 
is competent to lease the endowed lands to the best ad\antage 
and to appropriate the proceeds thereof for the purpose of keep- 
ing up the worship of the idol.(y) ** Indeed, without leasing 
out the lands/’ said Mi% Justice Kemp in a case where the lessee 
had been ousted by his lessor Sebait, it would be impossible 
to provide for the expenses of that worship and to can*} out the 
object for which the lands were endowed. Therefore^ there being 
no allegation that the jumma at which the lands have been let 
by the defendant (lessor) is an inadequate or improper jumma, 
we must hold that the plaintiff (leb&ee) is entiiled to hold pos- 
session under that lease during the Hfe-time of, or duiing such 
period as the defendant shall continue to be the Sebait of these 
endowed lands, as the pottah no doubt is binding on the 
defendant/’ 

The representatives of three oat of four Hindus, who 


Debutter pro* were joint Sebaits, managing debutter property, 
!^r/y?Sr^Lalt alienation made by B, the 

with wsach and fourth Sebait alone. They did not make B 
a party to the suit 5 nor did the plaintiffs ask the 
aasistanoe of the Court to make him one, under see. 73 of Act 


{*>) Maharaim v. Muikm%mik 13 M, 

3LAt^ji70 5 l3W*K,(EO.Xia 

im) i'ahboontsm Mibm v, Kumar BhamM$h& « Mm 15 W. R, 228, 

(flf) V, Mm^km Sudan Ohmdhm^^ 1 W. B*, 4. See aliw 

The Belief Aet, (I of 1871) sec. 21, cl (5) 

(yj Aimm Mkur v, Jug^emath Indramanif 18 W E», 439 
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SALE By A CO-SEBAIT 
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VIII of 1859. It was decided by the Privy Council that B 
was a necessary party for he was a member of the body of 
Sebaits and ought to be on the record as a defendant in his 
personal capacity, and answeiable for the costs of the proceed- 
ings aiising out of his alleged misconduct, (g) “ As it is ” ob- 
served the High Court of Calcutta, “ B has been allowed to 
make away with the endowed property, appropriate the value 
of It, and then to bo a substantial though unseen co-plaintiff in 
recoveiing it fiom the purchaser.” Sir Richard Couch in deli- 
veiing the judgment of the Judicial Committee in the case affirm- 
ed the decree of the High Court upon the following grounds — 
« That motives for keeping B out of the suit existed may 
be seen from the nature of the previous transactions. He is said 
m tiio plaint to have been put in possession of Eeshabpur by M 
who was at that time the Sebait j but it would seem, from the case 

made m the former suit that though the deed of partition was 
discredited m the former appeal, (a) it was under colour of some 
executed between the members of the family 

that B obtained the possession of Eeshabpur as early as 1841 , 

and so through the act of the very persons who are plaintiffi in 
the present suit. Having thus obtained possession he subse- 
quentlv made a convoance to Anand Go( al. his nephew, on the 
t7th of September 1861. Whether this conveyance was only a 
iemm, transaction and B continued to be still the owner of the 
property or whether which is possible. B sold it for a sum much 
undents value as an advancement to or in order to benefit his 

the 'eal nature of the transaction. There is evidence that 

rfZd o^ership, that he made leases 

U of the property and that 

^ ^ apparentiy L owner 

^ ^ ^ otW defendanfa 

ft % 
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on tie 15th of July 1871, for Rs. 6,000. It is clear, and is not 
disputed, that these prices represented the full value of the pro* 
pel ty. The defendants gave the full value and held the piopei ty 
tor some time. Then came the appointment ot Sebaits on the 
2^nd of August 1873, of the whole family, including B, by 
viitue of which thi& suit is brought. Now the defendants 
having paid the full value to Anund Gopal, and there being this 
case with regard to B whose acts could not have been unkno\^n 
to the plaintiffs when they appointed him joint Sebaifc, that he 
had paited with the piopeity which was debut ter, and through 
his conduct in so paiting with it, it had come to be sold to the 
defendants. The plaintiffs, the other members of the family, 
seek to set aside the transaction, to recover back the property, it 
is true as debutter, but under circumstances which raise a con- 
siderable suspicion whether the object is to treat it when it is 
recovered as debatter, or to have the benefit of it for them-^ 
selves. The whole transaction seems to be of such a character, 
that, if there is a case in which it is just and proper to give 
ettect to the general rule that all the parties inteiested in the 
subject matter of a suit should be joined in it, this appeals to 
their Lordships to be one.” 

An assignment from the persons known as the urallers 

of n o f Tracliaramma pagoda and its subordinate 

Management of chetroms to the Apoellant of the uraima right, 
a Pagoda by . . i i 

Uusfcom. or right of management theieof, w^as held to be^ 

beyond the legal competence of the uralleis, both under the 

common law of India and the usage of the foundation. (6) 

A purchaser for valuable consideration without, as alleged, 
landsf being dedicated to the religions services of an idoi 
^ was held V notice of the trust, his titje being dj^riya|de 
tbrongll^the deed of dedmatiion and the ol|d 0^^ ti^f> 
rj^istered iQ t}he OoIIeotoris Regietry, and W further held 


IP,., ,. „ 4 

* m V^fmi f, L. B , 4 1 
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SUCCEEDING SEBAIIS WHEN BOUND. [Chap. V. 


trust was on liim. “ It hy on him to show soine subsequent legal 
eomersian of the lands to the ordinary uses of property!'' (c) 

The property of a tem[>le cannot be sold away from the 
S e r V loe-land temple ; but there is no objection to the sale of 
saleable j.}jg gjj(j interest of a servant of the 

temple in the land belonging to the temple which he holds as 
remuneration for his service} the interest sold being subject in 
the hands of the alienee to determination by the death of the 
original holder, or by his removal from his office on account of 
his failure to perforin the service for which the land wash6ld.(tf) 
The respondent, on the 27tb of February, 1852, and the 
25th of July, 1854, obtained two decrees against the Sebait of 
an idol upon his bonds for the repayment of moneys alleged 
tlierein to have been borrowed for the service of the idol and 


the expenses of the temple. Both decrees directed that the 
debt should be paid by the Sebait personally, or else realized 
from the profits of the debutter lands. In a suit by the 
Appellants as Sebaits in succession to the judgment-debtor 
to set aside the said decrees, and to have the debutter property 
released from attachment issued in execution thereof ; jEeld^ 
that the decrees, being untainted by fraud or collusion, and 
having been passed after the necessary and proper issues had 
been raised and determined, are entitled to the force due to 
judgments of wmpotent Courts, and are binding on the succee- 
ding Sebaits, who form a continuing repr^entation of the 
idol's property, (e) Their Lordships of the Privy Council 
observed Notwithstanding that property devoted to religious 
purposes is, as a rule, inalienable, it is, in their Lordships’ 
opinion, oompotent for the Sebait of property dedicated td the 
worship of an idol, in idie capacity as Sebait and manager of the 
oskte, to incur debts and borrow money for the proper expense 
of beeping up the religions worship, repairing the temples or 


possessions of the idol, [restoring ihe imago of the 


( JtMla* Dmsh V. Mt. ^l^umoMs Hofses, tiM,!, A. SSS9. 


NOMINAL WAQF. 




idol, (/)] defending hostile litigious attacks, and other like objects. 
The power, however, to incur such debts must be measured by 
the existing necessity for incurring them. The authority of 
the Sebait of an idol’s estate %vould appear to be in this respect 
analogous to that of the manager for an infant heir, which 
was defined in a judgment of this Oommitte delivered by 
Lord Justice Knight Bruce.* 

“ It is only in an ideal sense that property can be said to 
belong to an idol j and the possession and management of it 
must, in the nature of things, be entrusted to some person as 
Sebait, or manager. It would seem to follow, that the person 
so entrusted must of necessity be empowered to do whatever 
may be required for the service of the idol, and for the benefit 
and preservation of its property, at least to as great a degree 
as the manager of an infant heir. If this were not so, the 
estate of the idol might be destroyed or wasted, and its wor- 
ship discontinued, for want of the necessary funds to preserve 
and maintain them.” 

Where a Muhammadan widow of the Shiah sect, executed a 
towKatn&mfi.h with a view to perpetuate certain ceremonies in 
commemoration of her mother’s death, envolving the recital 
of prayers in her own Im&mbirft, and the expenses of first ten 
days of the Mohurrum, it was held that the endowment was not 


* ** The power of the manager for an infant heir to charge an 
estate not his own, is under the Hindu law, a limited and qualified 
power. It can only be exercised rightly in a case of need or for the 
benefit of the estate. But where, in the particular instance, the 
charge is one that a prudent owner would make in order to benefit 
the estate, the bond fide lender is not affected by the precedent mis- 
management of the estate. The actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it, in the 
particular instance, is the thing to be regarded. But, of course, if 
that daagk arise® or has arisen from any misconduct to wmch the 
lender h or has been a party, he cannot take advantage of own 
wrong to support a charge in his own fr.vour against the heir, grounded 
on a neoessiiy wMch Ms own wrong has helped to cause. Therefore, 
the lender in this case, unless he has shewn to have acted maU fide, 
will not be affected, though it be shewn that with better management 
the estate p%ht have been kept free from debt*’ SuTmmm 
Persmd Pandkp v. Mk Bcdmm Mmr^ 6 M, L A., 

(/) Bi(i% V. Kmmr Shm Mehore Moift 7 B. I#. KSi. 




MiIENATION BY A KHADIM. 
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of a puUic character coming under ihe provision of Act XX 
of 1863, the widow having continned to deal with it as absolute 
owner, (g) 

According to Muhammadan law, waqf or endowed property 
JTa?/ propel fy IS not alienable noi can it be sold in satisfaction 
not alienable. claim against the estate of the endower. (h) 

IFag/ property is not the less waqf property, because of the 
use of the words indm and altamgha in the grant, provided the 
grant cleaily sppears to have been intended for charitable pur- 
poses. A mutwallee or supeiintendent of an endowment is not 
barred by limitation, if he sues to recover possession of endowed 
property within 12 years from the date of his appointment. 

The general principle of Muhammadan law being that 
Waqf or property dedicated to god is inaliena- 
p^a^'ioase^y trustees of an endowment, cannot 

traei-ees of create a valid mawntsi tenure at a fixed tent 
?r« 3 / property. granting a lease of any portion of the Waqf 

property (i). Where the whole of the profits of land are not 
devoted to religions purposes, hut the land is a heritable pro- 
perty burdened with a trust, — for example, the keeping up of a 
saint’s tomb, — ^it may be alienated subject to the trust, {j ) 

In dealing with the mutwalli of an endowment, it is not 
necessary for the purchaser to look farther than to the power 
of ihe mutwalli under his deed of trust. If the deed gives 
him power and discretion to make a sale, it is not a matter of 
concern to the purchaser whether that power or discretion is 
jncficaoQsIy exercised or not. {k) 

A kbadim of an endowment haying only a life-interest in 
a portion of sndh property for his services to a 3>ar^, cannot 
give a lease of sneh poriaon extending beyond his life-time 
Without the consent of the sueoeeding kbadim, or perhaps of 
^e mutwalli, if he has any special right to confirm lease, (i) 


fr^j^eum Segam v. Hnmee Abdoor W j|., 46$ ; 

■' B., ise 
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CHAPTER VI. 

OF PimCHASES BY FIDUCIARIES. 

Persons standing in a fidaciarj character such as trustees, 
assignees in insolvency, committees of lunatics, executors and 
other persons occupying a fiducial y position with reference 
to the property, or affairs of another inconsistent with the 
duties OP interests of a purchaser, cannot themselves purchase 
the property witii which they are thus connected or entrusted. 
The same person cannot be both buyer and seller. He who 
undertakes to act for another in any matter, shall not in the 
same matter act for himself (m) 

Where there is a question as to the good faith of a tran- 
Proo* o£ good saotion between parties, one of whom stands to 
toM wiiS”oM position of active confidence, the 

party IS m burden of proving the good faith of the transae- 
tion is on the party who is in a position of 
active confidence, (n) The onus prohandi is always in such 
cases on the vendee or grantee, or those claiming under him. 
Where the good faith of a sale by a son just come of age to a 
father, is in question in a suit brought by the son, the burden 
of proving the good faith of the transaction is on the father, (o) 
In judging of the validity of transactions between persons 
standing in a confidential relation to each other, the material 
point to be considered is, whetlier the person conferring a 
hensfit OQ the oiher, had competmt and independ&d advm. 
.The age or capacity of the person conferring the benefit, and 
the nature of benefit, are of but litfie ii^porlance in sneh 
oases; they are important only where no sueh confidential 

(«i) Per loan liOtroBSoaotrOH, L. C , WMsUote v Lammse, 3 Tea, 
^ alao Agnews’s law of Tmsfe m British India, pp 266—57. 

(a) Act T of 1872, The Indian Evidence Act, see 111. ♦ 

(o) Ihtd, Illustration (5). 
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relation exists. Where a confidential relation is established, 
the court wiil presume its continuance, unless there is distinct 
evidence of its determination. The Court will not undo a 
trifling benefit conferred by one person on another, standing 
in a confidential position to him, unless there be mala jides. (p) 
A, a partner, buys land in his own name with funds be’ 
longing to the partnership. A holds such land for the benefit 
of the partnership, {q) 

(A).— PUEOHASE BT TeUSTBES. 

It is a well-known maxim of equity that a trustee shall not 
profit by his trust. If he does make a profit of his trusteeship, 
it shall enure to the benefit of his eestid que trust,) for whom he 
in equity becomes a constructive trustee of that profit. 

A trustee, therefore, who is entitled to sell and manage fop 
others undertakes, the moment he becomes such a trustee, not 
to manage for the benefit and advantage of himself, and the 
law supposes him to have acquired all the knowledge, a trustee 
may acquire which may be useful to him. (r) 

A trustee-for-sale cannot buy from himself. The sale is 
not void ah initio, but voidable as a matter of course, by the 
ceshd que trust, provided he applies to the court for that pur- 
pose within a reasonable time and without any acquiescence or 
unaccountable delay. [The Indian Trusts Act embodies these 
prindples of law.*] But a fair and honest purchase from ee^ui 
que trust by a bare, nominal or disclaiming trustee is good and 
not liable to be impeached, for there is no conflict of duty and 
Interest in such a trustee, (a) 


• SECTIONS S» & 58. ACT 11 OV x88». 

62, No trustee whose duly it is to sell trust-property, and no 
Tnotee-feraie Or employed bjr suoh trustee for the purpose of 
ha ggeot n»y not the Sale, may, direotfy « indirectly, buy the same' 
or any mterest therein, on his own aoooUht or as 
*gmt for a third person. 


I Bate, L.K, 1 Ch. 252. 



Mm TrMts Act (tl of 1882), sec. 88, Ulus. ( 0 ). 
-S|P iligpjr, in & Parte Boom, 6 VetL, 627. 


Mevorihetdih, 2 


MUKEPJEE ». MUEEEJEE (P. C) 


883 


The rule, that a trustee cannot purchase, applies only, where 
the trustee purchases foi his own benefit, (t) If he purchases 
for the benefit of his cestui que trustent, and they lepudiate the 
tiansaction, and it subsequently turns out to be pjofitable, they 


can not claim the benefit (?«). 

So strongly do Courts of equity object to allowing a 
tiustee to make any profit out of the tiust-estate, that it has 
been held that a cestiw tn/sf can not ghe a benefit to his 
trustee, (v). 

It is also a rule of law that a trustee may not purchase for 
a third person. “One of the reasons tor setting aside such 
transactions,” observed the Privy Council in Mukerjee v. 
MnkeFjee,(w) “is, that the purchaser is presumed from his 
position to have better means than the vendor has, of ascertain- 
ing the value of the property purchased. Well, then, if a per- 
son knowing that another holds a fiduciary position and has a 
better knowledge of the r alue than the vendor, employs that 
person to purchase for him, and the trustee purchases secretly 
in his own rranre tor the benefit of that other, it appears to 
their Lordships that the sale is equally invalid agairrst the 
person for whose benefit it is purchased by the tiustee as it 
would be against the tiustee himself.” 

The court will not ordinarily, where the cestui que trustent 
Leave to bid. are sm juris, give the tiustee leave to bid at a 


63. 


Trustee may not 
buy beoeficiary*s 
^Mthouc 

perxeusston. 


No trustee, and no person who has rooeutly ceased to be a 
trustee, may, without the penmssion of a prmoipal 
Civil Court of original jurisdiction, buy or become 
mortgagee or lessee of the trust-propwty or any part 

thereof; and such pemnsmon shall not be given 

mrlesB the proposed pirrohase, mortgage or lease is manifestly for the 
advantage of 4ie beneMaiy. 

And no trustee whow duty it is to buy or to obtain a morrtgage 
._,^^^lease of partitfulsr properly for ^e bene&aary may 
JST ^ lio.y it, or any ^ tiierec^ or obtara a aiortgage or 

Jnaae of it or any p«t thereof, for hiinseE 

(rt Aatiew’s Iiawof Trusts in Britfeh Lidi^ 252. JTBira., O. C., 3^ 
litl J&etll t>. Barmff, 84 Beav, 371 ; Siyubeu v. Ismml Aimed, 7 

(p) fmghio^ tier n 

{w) jTb* S h at p. ^ i 14 B, L* E», 28S> 23 Ws B,, 6. 
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sale by auction. The reason why a trustee is not allowed to 
bid is, that he must hare acquired especial knowledge, and the 
court could not feel suie that he would do his duty and com- 
municate this knowledge so as to raise price, if he had a chance 
ot stepping in as a purchaser. (®) 

The general rule that a trustee shall not purchase trust- 
property applies to agents, executors and administrators. Any 
one of these cannot be permitted, either directly or indirectly, 
to be the purchaser of any part of the assets of his principal, 
testator or intestate, but will be considered as a tiustee for the 
peisons interested, and must account to them for the utmost 
extent of the profit made by him. (y) 


A purchase by a trustee-for-sale from his cestui que trusty 

although he may have given an adequate pi ice and gained no 

advantage, shall be set aside at the option of the cestui que trust, 
unless the connection between them most satisfactorily appears 
to have been dissolved, and unless all knowledge of the value 
of the property acquired by the ti-ustee has been communicated 
to his cestui que trust. [«) “ This principle,” said Lord Eldon, 
” is founded upon this : that though you may see in a parti- 
cular case that the trustee has not made advantage, it is utterly 
imiiossible to examine upon satisfactory evidence, in the 
power of the Court (by which I mean in the power of the 
parties), in ninety-nine cases out of a hundred, whether he has 
made advantage or not. Suppose a trustee buys any estate 
and, by the knowledge acquired in that character, discovers a 
valuable coal-mine under it, and, looking that up in his own 
breast, enters into a contract with the ceattii qm trsist; if he 
diooses to deny it, how can the Court try that against that 
denial ? The probability is that, a trustee who has once oon- 
eeivad snoh a purpoae will never disclose it, and the mtid que 
trust will be effectually defrauded.” (o) The ptdiey of the 
role is to shut the door against temptation. 


Uw of Trusts Ip ]&ri«8b ^ 


^ ®i** 
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A trustee may buy from the cestui qm tTust provided 
there is a distinct and clear contract, ascertained to be such 
After a jealous and scrupulous examination of all the circums- 
tances, that the cestui que trust intended the trustee should 
buy ; and there is no fraud, no concealment, no advantage 
taken fay the trustee, of information acquired by him in the 
character of trustee. In order that a purchase by a trustee 
from the ccbtui que trust may be sustained, the latter must, 
of course, be s\ix juris. He must also be placed in circum- 
stances to make that contract.” (&) He must have competent 
and independent advice, and there must be a full disclo&me to 
him of the real value of the propeity. (c) 

The same principles apply in the case of solicitors, partners, 
agents, auctioneers, and other persons filling a position of trust. 

The rule of the Court,” said Sir E. Sugden, ‘^does not prevent 
an agent from purchasing from his pnncipal, but only requires 
that he shall deal with him at aim’s length, and after a full 
disclosure of all that he knows with respect to the piopeity.”(rf) 
If a trustee has employed the trust-money, together with 
his own money, in the purchase of an estate, the cestui que trust 
will have a lien over the purchased estate for the whole amount 
of the fund misapplied, though no particular part of the estate 
was purchased with the trust-money only, (e) 

In the case of Fo,r v. Maekreth (/) the defendant Mackretfa, 
being a trustee for the plaintiff Fox of certain property, agreed 
to buy such property of him for a sum of £39,500, and such 
agreement was duly cariied out by conveyances being subse- 
quently executed. Maokreth immediately afterwards sold the 
property to a Mr. Page for £50,500, and the plaintiff discover- 
ing this, filed his bill to have advantage of it. Decided 
„ Maekreth having purchased the estate from his cestui que trust 
white the relation of trustee and cestui qw trust continued to 


(fi) Fer horn Ei^noisr, m Och$ v. TmotMf, 9 Tes 934. 

£ Ti fir-ry . tn « ww f y % 

, sea 63, para. (6) cl (<»). 



.r,. O, tSf-kom V, Gme'nder €> G'hose, Boul, 389. See sJeo 

mug. isea 33, Act II of 188S. [me 88. Act 11 of im 

(;) Per hom Tuxmow^ 1 Lead Oas. Eq., US ; ? Cox 3S0, Be# ^ 
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subsist between them, und without having communicated to the 
plaintiff the value of the estate acquiied by him as trustee, he 
must be and was declared a constructive trustee as to the sums 
produced by the sale to Mr. Page. 

T j a young man aged twenty-three, entitled to a moiety of 
FidupuiynU fieehold estate, the entirety of which bioughl 
meat * at)ont £4,400 a year, being pressed for pay- 

ment of his college-debts, amounting to about £1,000, and 
being estranged fiom his father, wiote to his gi eat— uncle for 
advice and assistance as to par ment of the debts. The uncle 
deputed the defendant, his nephew, to see T. on the subject 
The defendant met T. by appointment, and at this interview T. 
refused to allow any attempt to compromise the debts, and said 
he would sell his moiety of the estate, upon which the defen- 
dants offered him £7,000 for it, payable by instalments. T. 
next day accepted the offer. Before an agreement had been 
signed, the defendant obtained a valuation by a surveyor esti- 
mating the value of the mines under the entirety at £20,000. 
The sale was completed without this valuation having ever been 
communicated to T. T.’s heir filed a hill to impeach the sale. 
Held {'affirming the decice of Wood, V. 0.;, that the defendant 
had stood in a fiduciary relation to T., which made it bis duty 
to communicate to T. all material information which he ac- 
qniied affecting the value of the property, and that, as he had 
not communicated the valnation to T. the transaction mnst be 
set aside, (p) If a trustee wrongfully disposes of trust property 
AKtntsition W to a hon& fide purohasei for value, and subse- 
teustpe ol trust rmently becomes possessed of the same property, 

ttjpopfeHy wsopg ^ J ♦1 “L j 

Jolly eoBvartsd. the trust attaches again, however many hands 
the property may have passed through in the meantime. (A) 

An executor or administrator cannot be permitted, either 
Bjectttor o * immediately or by means of a trustee, to be the 
4 , 4 a»linstHi,tor purchaser of any parts of the assests of his test®- 
tor or intestate, but will be Considered as a 
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trustee for the beneficiaries, and must account to them for the 
utmost extent of the profit made by him. And the general rule 
that a trustee shall not purchase trust-property applies to an 
Executor de son tort, or an agent, and to any persons who may 
stand in a fiduciary position, (i) 

If an executor or administrator purchases, either directly 
Purchase by indirectly, any part of the property of the 
Executor or Ad- deceased the sale is voidable at the instance 
deceased’s pio- of any other person interested in the property 
soid.(i) 

(B). — PUKCHASE BY MoKTGAGEB. 

A mortgagee selling lender a power of sale cannot bur 
from himself, (k) Ho may, however, purchase from the 
mortgagor. 

As a geueral rule most acquisitions by a mortgagor enure 
for the benefit of the moitgagee ; and conversely, many acquisi- 
tions by a mortgagee are, in like manner to be treated as accre- 
tions to the mortgaged property, or substitutions for it, and, 
therefore, subject to redemption. But it cannot be affii med that 
every purchase by a mortgagee, of a sub-tenure existing at the 
date of the mortgage, must be taken to have been made for the 
benefit of the mortgagor so as to enhance the value of the 
mortgaged property, and make the whole, including the sub- 
tenure, subject to the right of redemption on equitable terms. 
It may well be that when the estate mortgaged is a Zamindari 
in Lower Bengal, out of which a patni-tenure has been granted, 
or one within the ambit of which there is an ancient mafcrari 
istmarS-ri tenure, a mortgagee of the Zamindari, though in 
possession, might purchase with his own funds and keep alive 
for his own benefit that patni or makrari. In such oases the 
mortgagee can hardly be faid to have derived from his mort- 
gagor tpy peculiar means or facilities for mating the purchase, 
wbiqb would not bo possessed bv a stranger, and may therefore 

{%) AjfueVa Law ot Trusts in Bril4sh India, p. 26S 
U ) Bea 270, Act X of 1865 j also sec. 91, Act V of I$8L 

S* M. Mi v. Mtmkvhm 6 B, L, I 

^ i / 
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be held entitled, equally with a sti’anger, to make it for his own 
benefit. (Z) 

A second mortgagee was entitled, equally with a stranger, 
to purchase for his own benefit the mortgaged estate when sold 
under a power of sale contained in the first mortgage, (m) 

In a suit (1870) to redeem a nsnfi actuary mortgage, dated 
Purchase hy 1846, of a tMukd&ri interest, with all its incidents, 
BlSe^nures the villages compiised 

m Oadh. therein were held by third persons under various 

birt-tenures, valid and subsisting at the date of the mortgage, 
but that some of them were, in or before 1849, purchased by 
the mortgagee, who at the summary settlement after Lord 
Canning’s Proclamation was allowed to engage for all the 
villages, and to hold them as a t&luk, subject to rights of sub- 
settlement. 

It appeared also, according to a settlement circular issued 
in Oudh on the 29i;h of January, 1861, that under the nuwabi, 
birt-tenures were presumably carved out of the tfilukddr’s 
estate ; that they were held under him upon terms varying 
according to the terms of the particular pattah or contract, and 
possibly according to the custom of a particular district ; that 
they did not neoessaiily entitle the holders of them to engage 
directly with the Government for the revenue ; that when such 
direct engagements took place, malikana was payable to the 
i&lukdl^r ; that they were sometimes resumable, and when 
resumed, would fall into the parent estate ; and that in all cases 
the relation of superior lord and tenant subsisted between the 
t&lukdlr and the biitias ; but that birta still subsisting etititle 
their holders to sub-settlement under the Oudh Sub-settUi!aent 
Act, 1866- 

It appeared also that the mortgagee, availing himself of 
his position as tS^lukdSr under the mortgage, had purchased 
Hie Mrts in question in this suit for an apparently inadequate 
bad treated them as merged in the tdluk, engaging 
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for them as t^Iokd^r and not as birtia, and taking no steps 
to keep them alive as distinct sub-tenures for his own 
benefit : — Held^ that, under the peculiar circumstances of the 
case, the mortgagor was entitled, accoiding to equity and good 
conscience, and consistently with English law, upon paying the 
original mortgage-money plus the purchase-money of the birts, 
to redeem the estate as now enjoyed by the mortgagee. (»i) 

Upon the evidence in the cause,’’ said Sir J. Oolvile, it 
would seem that, in and after the year 1254F. (1847) (probably 
the first settlement after the execution of the moitgage), the 
mortgagee vas permitted to engage for the whole estate, although 
some at least of the biitias had in former years been allowed to 
engage for the particular villages comprised in their tenures, 
directly with the Government, and that he continued so to do 
up to the time of annexation. The first summary settlement 
after that event seems, however, in accordance with the policy 
that then prevailed, to have been made with some at least of the 
birtias, including even those of Itwa, who are now said to have 
previously parted with all their birt interests. 

^^It has also been proved that, immediately after the 
execution of the mortgage, the mortgagee attempted to enter 
into the direct receipt of the collections of all the villages 
by force of his t&lukd&ri title, and was only prevented 
from doing so by the resistance of the birMas, and the 
interposition, with or without jurisdiction, of the oflSicer called 
the Nazim* Here, then, the t&lukd&r de facto was in open conflict 
with tenants of the estate claiming to be birtias. There is no 
proof of any regular trial and determination by a civil court of 
the disputed right The Nazim may have taken action merely 
as a matter of police, and to prevent disturbance. Then follow 
. the purchases in 1256F. and 1257F., and the execution of the 
deeds hy virtue of which the birtias, for very inconsiderablQ 
sums, conveyed Iheir inter^ts in the birte in question nominally 
to Fande Bamdatt Bam. There is, however, no evidence of the 
negoliatiimrs which led to these contracts ; nothing which shews 

(a) JBistfe KuhndkU Mm v. M^nmz AU^ E. E , 6 1. A., 14S. 




390 


sm J. COLVILB ON MERGER. 


[Chap VI. 


upon what basis they proceeded ; how far, in making the pur- 
chases, the Pande was acting in the character and using the 
powers of t^lnkd^r, or how far in doing so ha was compro- 
mising alleged rights which might otherwise have been suc- 
cessfully asserted for the benefit of the estate. The apparent 
inadeqaacy of the consideration-money affords a strong argummt 
for supposing that the transactions may have been in the nature of 
compromises, which the powers of idluhddr loei'e exerted to effect 
on favourable terms. 

“ Again, what followed on the purchases ? Had they been 
made by or on behalf of a t&lukddr holding under an absolute 
as distinguished from a mortgage-title, the tenures would, as a 
matter of course, have merged in the tdluk. The mortgagee 
seems, until the institution of these proceedings, to have treated 
them as so merged. He is not shewn to have taken any steps 
to keep them alive, as distinct sub-ten ares, for his own benefit. 
On the contrary, at the time of the first summary settlement 
after annexation he never sought to engage for these villages 
as biriias and on the summary settlement after Lord Canning’s 
Proclamation, he did in fact engage for them as tdlakd4r, 
and as parcel of the t^luk. His conduct is not surprising. 
He probably did not contemplate redemption (in this very suit 
he disputed the right to redeem), and he therefore not nnna- 
tnrally dealt with the birts as merged in the taluk, thereby 
enhancing the value of the mortgaged estate, of which he 
expected to become absolute proprietor. 

** Again, had the mortgagor redeemed before these pur- 
chases he would have resumed his position as tftlnkd&r, with 
l4ie means of dealing on favourable terms with biriaas who have 
proved to have been willing to part with their interests for 
very inooasiderable soms. The mortgagee, taking adTOotags 
of his position of tdlukd&r de facto, hs« so acquit^ the bsris 
and flowed them to merge in the t&kk. Th allow Mm now 
<<1(1 ®W8e birts for his own (benefit,! with thb oerMnlijy 
(, iaemsedvakti which the se4ii«<a«wt;wi|l 
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for the worse, by reducing a redeemable estate pro tanto to a 
mere right to malik&nd, and possibly rendering the t^luk no 

longer wwth redemption..*. It seems to their 

Lordships that, although some of the eailier English cases 
may have been qualified by more recent decisions, the 
general principle is still recognised by English law to this 
extent, viz, that most acquisitions by a mortgagor enure for the 
benefit of the mortgagee, increasing thereby the value of his 
security ; and that, on the other hand, many acquisitions 
by the mortgagee are in like manner treated as accretions 
to the mortgaged property, or substitutions for it, and, there- 
fore, subject to redemption. The law laid down in Rahestmw 
V. Brewer (o) as to the renewal of a term obtained by the mort- 
gagee of the expired term, being, as coming from the same 
root,’^ subject to the same equity, has never been impeached. 
The English case which in its circumstances comes nearest to 
the present is that of Doe v. Pott and others^ (p) in which the 
principle ^as enforced against a mortgagor. It was there held 
that if the lord of a manor mortgage it in fee, and afterwards, 
pending the security, purchase and take surrenders to himself 
in fee of copy-holds held of the manor, they shall enure to the 
mortgagee’s benefit, and the lord cannot lessen the security by 
alienating them. It is difficult to see why, as in the case of a 
renewable lease, the same equity should not attach to the mort- 
gagee, particularly if by reason of his position as mortgagee 
in possession be has had peculiar facilities for obtaining the 
surrenders.” (g) 

(0). — ProOHASE BY Guabdiahs. 

A guardian cannot gain advantage by Ms office. The 
rule of equity with respect to dealings between guardis^u and 
ward i» esitremely strict, and imposes a general inability op the 
parties U deal With each other. Transactions are femding 
unless the circumstances show the fullest delifeeration on the 
ward’s part, and the most abundant good faiflb— wSwtma j^ee 
in the guardian, (r) 

{o> 2 P WmS . Sll. fn) 2 710 ^ 

te) Ii. B , 6 1. A. at pp. 167— (r) M<Mi v Makk, 
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Paroliases bv a guardian from his Tvard cannot he allowed 
to stand, even although they may have taken place after the 
guardianship has come to a close, unless the influence which 
is presumed to arise from the relation has ceased to exist. 

The influence may continue to exist for a considerable time 
after the actual relation has ceased to exist. The influence 
will indeed be presumed to exist, unless there is a distinct 
evidence of its determination, (s) 

Kent in hie well-known woik thus lays down the duty and 
Purchase hy a responsibility of a guardian in purchasing im- 
gmdiau for his property for his ward The guardian’s 

trust is one of obligation and duty, and not one of speculation 
and profit. He can not reap any benefit from the nse of the 
ward’s money, (f) He cannot act for his own benefit in any 

contract, or purchase, or sale, as to the subject of the trust 

The guardian must not convert the personal estate of the 
infant into real, or buy land with the infant’s money, without 
the direction of the Court of Chancery, The power resides 
in that Court to change the property of infants from real into 
personal, and from personal into real, whenever it appears to 
be manifestly for the infant’s benefit. It is said that the 
latter power may be exercised by a guardian or trustee, in a 
clear and strong case, without the previous order of a Court 
of equity ; but the infant, when he arrives at Ml age, will be 
entitled, at his election, to take the land or the money with 
interest ; and if he elects the latter, Chancery will take care 
that justioe be done, by considering the ward as trustee for 
the guardian of the lands standing in his name, ^and will 
direct the ward to convey.” («) 

A, a guardian, buys up for himself incumbrances on his 
ward 3’s estate at an under-value, k holds for the benefit of ' 
B the incumbrances so bought, and can only charge him wi0i 
he has actually paid, (v) 
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(D.)— Purchase by Agents. 

Where a man employs another as his agent, it is on the 
faith that such agent will act lu the matter puidy nnd disinter- 
estedly for the benefit of his emploj^er, and assuredly not with 
the notion that the peison whose assistance is required as 
agent has himself in the very tiansaction an interest directly 
opposed to that of his piincipal. 

Agents, therefoie, cannot act so as to hind their principals. 
Agent haviiig ^^heie they have an adveise inteiest in them- 
an adveise^ in- selves* This rule is founded upon the plain and 
act for his piin- obvious consideiation, that the principal bar- 
gains, in the employment, for the exeicise of the 
disinterested skill, diligence, and zeal of the agent, for his o\'vn 
exclusive benefit, It is a confidence necessarily reposed in the 
agent, that he will act with a sole regard to the inteiests of his 
principal, as far as he lawfully may 5 and, if iinpaitialitj could 
possibily be presumed on tlie pait of an agent, where his own 
interests were concerned, that is not what the principal bai gains 
for ; and in many cases, it is the very last thing, which would 
advance his interests. The seller of an estate must be pre- 
sumed to be desirous of obtaining as high a price, as can fiiirly 
be obtained therefor 5 and the purchaser must equally be pre- 
sumed to desire to buy it for as low a price, as he may. Ho man 
An agent can- cm faithfully serve two masters, whose interests 
are ia conflict. If, then, the seller were per- 
agent of another, to become the 
prmcipaJi. pnrohaser, his duty to his principal and his own 

interest would stand in direct opposition to each other ; and 
thus a temptation, perhaps, in many eases, too strong for resist- 
ance by men of flexible morals, or hackneyed in the common 
. devices of worldly basiness, would be held out, which would 
betray them into gross misoonduot, and even into crime. It is 
to interpose a preventive check against snob temptations and 
seductions, that a positive prohibition has been found to be the 
soundest policy^ This doctrine is well settled at law ; but 

(w) fsr ZaBU X<Mej>a£B, E. in Qiflet v. PepptrcoiiH, 3 Beav-, 78. 
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it is acted upon in Oourfs of Equity to a much larger extent, 
not only in cases of persons, confidentially entrusted with the 
management of the property of otheis^ but in cases of other 
relations of a confidential nature, invoh ing the rights and 
interests of the employer. And it U hj ow tnem'is neces^cm/^ in 
ca$es of tlm that the agent should have Qnade ang adoantage 
hy the largain. Whether he has so, or not, the bai’gain is 
equally without an}’ obligation to bind the principal. Of course 
it is to be understood, as a proper qualification of the doctrine, 
that the principal has an election to adopt the act of the agent ^ or 
not ; ix) and that if after a full knowledge of all Ihe circumstances, 
ho deliberately and freely ratifies the act of the agent, or 
acquiesces in it for a great length of time, it will become obliga- 
tory upon him ; not by its own intrinsic force, but from the 
consideration, that he thereby waives the protection, intended 
by the law for his own interests, and deals with his agent, as a 
person, quoad hoc discharged of his agency, {y) 

Hence it is well settled, as a general rule, that an agent, 

An agent can- employed to sell cannot himself become the 
not be l)oth buyer , , , , , , 

and seller. purchaser 5 and an agent, employed to buy, 

cannot himself be the seller. So an agent employed to purchase 
cannot purchase for himself. So also a trustee cannot ordina- 
rily, become the purchaser of the estate of his cestui qm trusts 
For the like reason, an agent of the seller cannot become the 
agent of the purchaser in the same transaction. So an agent, 
who discovers a defect in the title of his principal to lands, can 
not mis-use it to acquire a title for himself, but will be held a 
trustee for his principal. Indeed it may be laid down as a 
general principle, that in all oases, where a person is, either 
actually, or constmctively, m agent for other persons, all profits 
and advantages made by him in the business, beyond his ordi- 
nary compensation, are to be for the benefit of his employers, 
for e:s:ampl6, if an agent, authoriased to buy should buy 
mi the bargain is advantageous to the priuoipal, the 
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latter has his election to ratify it, or not ; if disadvantageous, he 
may affiirm it, or repudiate it, at his pleasure. (^) On the other 
hand, if the agent makes any profits in the care of his agency 
by any concealed management, either in buying or selling, or 
in other tranbactions on account of his principal, tho profit* 
will belong exclusively to the latter, (a) 

When mortgaged property is sold at auction subject to 
the mortgagor’* right to redeem, the mortgagor’s equities fol- 
low the [property even when it turns out that the purchaser 
bought ns agent, and not as principal. 

Notice to a pui chafer’s agent is held to be constructive 
notice to hi* principal so as to fix the latter with a trust or a 
burden relative to the subject of purchase which without notice 
he would have escaped, (b) 

If an attorney or agent bid more for an estate than he was 
empowered to do, he himself would be Hable.(c) 

If a man send an agent with direct authority and positive 
directions to bid at an auction and to purchase an estate, and 
the agent accordingly goes to the auction and bids for the estate 
which is knocked down to him, but collaterally and in a bye- 
manner enters into a distinct and separate contract with an 
iinlividual that, in consequence of something to be done or to b© 
foreborne, he will pledge his principal to pay to that individual 
a certain sum — the principal cannot be bound by this bye-tran- 
saction on the part of the agent : for the act of the agent, if efiecis 
were given to it, would subject the principal, not only to the 
contract which ho authorized, and which he may be required by 
the vendor to fulfil, but also to an additional liability which he 
never contemplated (d) 

To make out prmd fach case of constructive purchase 
by agent out of the funds of the principal, it must be proved 
that at the time of the purchase the agent had in his bands 
funds of the principal ^^ufScient to make the purchase, (e) 

1673, '215, lUua (b). 

(a) Story on Agency, 2nd Ed., fecca See also Act JX of 

216 . fs 09 . 

ih) ^mdhee Sotstr AU Khm v Maiah Ojotfdhm Mam Mhm. 8 W. B . 

\c) 10 Ves Jun 400. 

(d) Bshan (/hmder^ Btn^ y, Banwhum BMiOi 6 W E ,F* Q, 

(e) Mm Su/dut Ah v. Wi^lfut Ah, 8 W. B , 2& 
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A person’s agent for the purchase of an estate is not 
necessarily his agent to reoonvey the same. Thus, where one 
member of an undivided Hindu family, with the authority of 
his brothers, purchased a share in certain property, and after- 
wards {without any authority from them) cancelled the sale, 
received back the consideration-money, and surrendered the 
kabalah. Held that the brothers were not estopped from suing 
the parties in possession of the whole property to set aside 
what the single brother had done, and to obtain possession of 
their share in question. ( /) 

If a principal adopts the acts of an agent in respect of the 
purchase of a property, he must take the property subject to 
the conditions with which the agent encumbered it, notwith- 
standing any secret arrangement between himself and his agent 
not known to third parties ; (y) for the conditions “ form an 
integral part of the contract itself.” (A; 

If A admits that he made a purchase as agent for B, this 
admission is evidence against A’s heirs and against 0 who claims 
through them, to show that the purchase was made by A as 
agemi and not on his own account, for A’s heirs and their 
grantee 0 are precluded from saying that the purchase was 
made by A for himself and out of his own funds, (i) 

In oases of purchases of real property by agents or servants 
the main issue for trial in a suit brought by the ostensible pur- 
chaser is whether there was a 6onS fide purchase by the plaintiff 
or a henami purchase in his name for the benefit of his principal 
or master. If the plaintiff was really the rightful purchaser and 
owner of the property, and the collacfion of the rents was made 
by him or by others through him for his own benefit, then he was 
in point of fact in possession of the property, and the fact of his 
having collected rents at some time previous to the institution 
of the suit entitled him to sue for recovery or confirmation of 
pOMoselon. (jr) 




Baika Ok%ra 2lgytee, f W. B . 886 

i‘i* ;• ^ 
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(E).— PUKCEASB BY A MeMBER OP A JoINT-EaMILY, 

A purchase by a member of a Hindu joint-family with 

Purchase \uth joint-funds is a purchase on account of the joint- 

joiut-funds. family, and property so bought may be taken 

in execution for a joint- family debt, (i) 

Where property is purchased by a member of a joint 

Purchabe by a Hindu family, the fact of his living jointly or in 
member of joint i . 

Hmdu family. commensality with others, affoids no presumption 

as to the source of tlie purchase-money. {1) 

Property, purchased by a member of a joint Hindu family 
in his own name must, nevertheless, be presumed to have been 
purchased with money from the family-funds, unless it is shown 
that the money came from the separate funds of the purchasei%(m) 
Under the MitS.kshaiA purchases made when a family is 
joint by individual members thereof, are presumably made out 
of the common funds and for the common benefit. And it is 
incumbent on any member of the family alleging that a purchase 
made whilst such family was joint was made out of his separate 
funds to establish this averment by proof, (a) It has, however, 
been held that when property has been purchased by an individual 
member of a joint Hindu family, the burden of proof is on those 
who claim it to be joint property to show that there was a nu- 
cleus of joint-property out of which it could have been pur- 
chased, (o) In other words, before it could be presumed from the 
fact of the members having lived in commensality that the pro- 
perty was purchased from joint-funds, plaintiff was bound to 
shew that there were joint-funds, or other ancestral property, 
from which such funds could be derived. The plaintiff in such 
oases is bound to start bis case, (p) 


(M 8<xhm v. Maharajah luchmmur Singht L. A., 2S3. 

(n Kim Ohunder Jurmiar v. Raghmath Kamphar^ 10 W, B,, 329. 

(m) mini t. mgamh&r Ohuitmu, 23 W. B , m 

(n) Eakt Ungh v. I>&hm Bngh^ 2 H. W, B, 808 j Sea also Tmrmtih 
Qhw^ V, Jadh&sw Ghundwp iToondoo, 11 B. L, B., 193. 

(o) I^wmih Shaw v* Snirrymran Shaio^ 12 B, 849, 

Kh$ht Chunim^ Qho $0 v KoonJ XM 10 W. B, 333* 
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Property purchased by a member of a joint-family with 
?uveha«e by a money out of the common estate^ is family pro- 
meuu?.Iaie.^ P^rty, cveu if purchased in the name of his own 
son. Even if the son is a certified purchaser at a sale under 
Act I of 1845, the other members of the family are not debarred 
by s. 21 , from claiming a share of the purchase as joint 
property, {q) 

The provisions of Act VIII of 1859, s. 260 (correspond- 
porebase by a ing to s. 317 of Act XIV of 1882} were design- 
cation slic! ed to check the practice of making bendmi 
purchases at execution-sales, i e. transactions in which one party 
secretly purchases on his own account in the name of another. 
But they cannot be taken to affect the rights of members of a 
joint Hindu family, who by operation of law, and not by virtue 
of any private ^agreement or understanding, are entitled to treat 
as part of their common property an acquisition, howsoever 
made, by a member of the family in his sole name, if made 
iJw use of the family funds, {r) 

Immovable property purchased by a Hindu widow with 
Farchase by a profits of her husband’s estate, there being 

Hmda widow. proof of any distinct intention on her part 

to sever such purchases from the estate and appropriate it to 
herself, was held to form part of her husband’s estate. {$} 

Where, however, the widow of one of three brothers claimed 
Pmcbaiae by two-thirds of a dwelling-house which hud been 
iher^^hasb»aa’l family-property of three brothers, on 

lile*Ume. ground that one-third fell to her as widow 

of the deceased and mother and guardian of his son, and that 
she bad purehMed the other third share from one of the brothers 
out of her own stridhan during the life-time of her husband : 
Ilfld that though it was equally difScuU to prove that the pur- 
chase-money was her stridhan, or that it was the joint property 
ot the three brothers, vct» in the absence o f evidence that the 

2 ^a V. Fokknatain h B , 1 1 A,. 34 ^ 

.'ll j CoLvitiJBj JBodh Bittah v * 

Chmuier ^ 19 W. E., 360 (P. 0 ). r, tmmm 

{*) f^onda Kooer v. AW Odey Siiigh, 14 B h B., , 
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brothers had other joint^property from \^hich they derived 
joint profits, of which the purchase-money could be treated as 
part, the sale of the second-thiiJ share to the \Yidow under a 
genuine and Yalid instrument duly conveyed it to her and made 
it //er propel ty. {t) 

When the members of a Muhammadan family live in com- 
Pnrchase by a meiisalitv, they do not form a joint family'^ in 
Mnh^miuad a a ^^^^nse in ^\hich that expression is used with 
3oiat-±amily. regard to Hindus ; and in Muhammadan law 
there is not, as there is in Hindu law, any presumption that the 
acquisitions of the several members are made for the family 
jointly, {it) But additions made to ihe joint-estate by the 
managing member of a Muhammadan family will be presumed, 
unless the contrary were si owm, to have been made from the 
joint estate, and will be for the benefit of all the members of 
the family entitled to share, (v) 

It seems, however, upon a preponderance of authorities 
that in a suit between Muhammadans, for partition, ihe onus, 
as a lule, is on those who claim as joint propeity what stands in 
the name of an individual co-parcener, “ to show that there was 
a nucleus of joint family property out of which the property 
in dispute could have been purchased/’ and that such individual 
co-parcener had no other independent or possible source of 
income from which he could make fresh acquisitions of immov- 
able property for himself. The plaintifiP must invariably make 
outajwmd facie case that the property wliereof he claims a 
share was purchased with joint-funds or out of Ihe rents and 
profits of family-property. 

(F) .-^PuBOHAsii BY Attobhbys, Vakils, akb Iegai* 
Advisees. 

With a view to provide effectually against ihe abuse of 
the professional confidence, ihe purchase of an estate by an 
Attorney from his client is treated with setere j^Salousy by 


(0 0meeh Imam v. li, I76. 

(u) MUm £hm % I. L* E,, a Cal, 820 , 

fp) y* 2 Mad, H* C» ; See also 
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Courts of Equity. The presumption is facie so far 

against its validity, that the burden of proof is thrown on the 
attorney, to establish its entire good faith for an adequate and 
fair consideration. In this respect it is said to differ from the 
ease of a pure agency in particular transactions, for in those tran- 
sactions the purchase of the agent has no validity whatever, 
independent of the ratification of the principal ; whereas in the 
case of attorney and client, the purchase is valid, if it can be 
shown to have been made uberrima fide, and without any ad- 
vantage, taken from professional confidence on one side, or 
pressing necessity on the other, (w) 

A solicitor may purchase from his client, but it is essen- 
tial that the client should be advised by some disinterested soli- 
citor, and it would rest with the solicitor purchasing to prove 
that he gave an adequate consideration ; and to set aside a sale 
to a solicitor by his client, the proceedings must be commenced 
within a reasonable time, (.r) Unless there is perfect fair deal- 
ing, and the dealing is, as it is termed, at arm’s length, the sale 
would not be allowed to stand. 


Where the good faith of a sale by a client to an attorney, 
vakil or mukhtar is in question in a suit brought by the client, 
the burden of proving the good faith of the transaction is on 
such attorney, vaMl or muktdr. {y) 

Although the solicitor in the cause buy in a estate merely 
to prevent a sale at an undervalue, yet if he act without autho- 
rity he will not ha discharged from his purchase, “ It would be 
a very wholesome rule to lay down,” said Lord Eldon, “ that 
the solicitor in the cause should have nothing to do 'mih the 
sale ; as the certain effect of a bidding by the solicitor in the 
cause is that the sale is immediately ehilM,” (z) 

The principle that while the relation of attorney and client 
subsists in Ml vigour, the former shall derive uo benefit to 
himself from the contracts or bounty or other negociations of 


(») Story on AgeUsy, find Id., sec. 218. 

(se) Xerquie <f OhsmeitariUi v. £Fminff, 30 Beav.. lls. 

Act I of 1872, m 111, 111. (a). - 

JVeUiiorjpev. 14 Ves, Jan,, 5J7. ^ m, 29$, 1 
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the latter applies with equal force to the relation of vakil and 
client. A suit to recover possession of property, which was pur- 
chased by a vakil from his client henami in the name of another^ 
and which was never made over to that other, cannot be main- 
tained in the name of the ostensible purchaser. Couris should 
always be careful not to allow su'^h transactions to be enforced 
in the name of a third person put forward as the real plaintifip. (a) 
A contract of sale or conveyance entered into by any one 
with a person who stands relatively to him in a position of 
confidence or trust, is liable to be called in question by the 
vendor, and to be set aside at his instance, if it be found that 
the other party made an unfair use of his advantages. This 
rule of Equity applies strongly in a case where any person, 
acting as an attorney, or as a legal adviser, enters into a con- 
tract of purchase with his client in respect of the subject of 
litigation or advice. Such purchase is liable to be questioned 
by the vendor at any time, and when it is questioned, evciy 
presumption is made against its being just. Undue influence 
is presumed to have been exerted until the contrary is proved ; 
and it is incumbent upon the purchaser, if he relies upon the 
contract, to show that all its terms and conditions are fair, 
adequate and reasonable. It is enough if it is clear, that the pur- 
chaser was so situated in relation to the vendor as to possess all 
the influence and advantages which belong to the relationship of 
attorney and client, and which are the foundation of the phun- 
tifFs equity, (h) 

A fmion a conveyance by a native lady to her mukhUr 
without consideratiou can not be upheld, for to uphold it 
would be a denial of justice and contrary to sound policy, even 
if the grantor as plaintiff sued the mukhtl,r as defendant to set 
asida Still less could it be upheld in a case, where the parties 
pleading the fraud were defendants and in possession, (a) 


(a) MiU v, O'aM JB%% 10 W. R, 469 5 II R D. Si, 60 (note), 

jh) Per FEBaa hm Hobhousb, XJ., in Pmking v, Mmim MalwmL 
1 . B. JL B. A C., 9S. Bee also Moopmrain Mkr v. ZmU 2 K. W. P. 
St 0. Bm, 67. 

(0) Mwm JCkU r, SiMeeji Singh, 19 W. 145. 
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In suit to recover po«sp<««i(*n, with mesne profits, of pro- 
perty alleged to have been purchased by plaintiff from one A, 
where defendant U was a daughter of A’s sister E, who 
claimed the property through her son V, the question w'as 
whether plaintiff had ol>tained the property by a valid deed of 
sale. Plaintiff was a pleader, and, while a suit w'as in progress in 
which on behalf of his step-mother, and another client he con- 
tended that V had no property at all in the monzah, he obtained 
a conveyance from A whose a sole title was derived from V, 
which conveyance nominally made to S. T. was never asserted 
by plaintiff till seven years later when he commenced the suit, 
The evidence for the payment by plaintiff, of the consideration- 
money was so unsatisfactory that the High Court summoned the 
plaintiff and examined him. It was held by the Privy Council 
(i) that it was somewhat dangerous to allow plaintiff, a pro- 
fessional man, who did not give evidence in his own suit in his 
own behalf, to be called for the purpose of supporting his case 
which had broken dowrn ; (ii) that plaintiff* s evidence as to 
payment of the consideration- money was very unsatisfactory 
and at variance with his previous deposition, and that though 
the mere factum of the deed was proved, it was not a h<md fde 
conveyance ; and (iii) that the circumstance of U having in a 
prewons suit admitted the execution of the deed, did not pre- 
clude her from contesting its validity and maintaining that it 
was colourable, not real, (d) 

The duty oast upon a solicitor, or other person in a like 
position of active confidence, who deals on his own account 
with his client, of disclosing all material circumstances within 
his knowledge, does not, however, bind him to communicate a 
" speculative and consequential possibility” which may affect 
the future value of the subject-matter of the transaction, but • 
which is not more in his knowlege than in the client’s, (e) 

(i) Xi. Usk%fo<mm$a Btgum v. Qrvlham LaU, 19 W. B,, 118-— 19. 

(e) MfUmm v. Legm, 4 DeG. Mao & Gord., 280, 
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CHAPTER VII. 

THE LAW AHD CXTSTOM OE BEHAMI PHECHASE.* 

A ienotuu pnrcbase is “ a transaction iu which A secretly 
pnrohases on his own account in the name of B.’’ (/) It is a 
common pi'actice in India for fathers and heads of families, 
among Hindus as well as Muhammadans, to purchase and hold 
lands in the namss of their sons, daughters, wives, and even in 
the names of their trusty household servants. The fictitious 
owner is called the benSmiddr. The criterion in a hendmi pur- 
chase, is to know from what source or by whom the purchase- 
money came or was advanced {y) 

This practice of “ putting property in a false name,” how- 
ever pernicious it may be, is a part and parcel of the custom of 
the country, and as such has been repeatedly recognised by the 
highest judicial tribunal for India — the Privy Council. Mr. 
Mayne in his well-known treatise on Hindu law says The 
law of Bon&mi is merely a deduction from tho well-known prin- 
ciple of Equity, that where there is a purchase by A in the 
name of B, there is a resulting trust of tlie whole to A } and 
where there is a voluntary conveyance by A to B, and no trust 
is declared, or only a trust as to part, then there is a similar 
trust in favour of tho grantor as to the whole, or as to the 
residue, as the case may be, unless it can bo made out that an 
actual gift was intended.” (A) But if A has simply lent the pur- 

* It is customary in India for tho name of the actual purchaser 
not to appear at all in the deeds, nor is there any document between 
the nominal and the real purchaser as to the trusts or purposes of 
the purchase ; bat possossion botli of the property and deeds is deli- 
vered to the beneficial proprietor, and these are his title. Sie Ebwabo 
Hide East’s Notes of cases, Morley’s Digest, Vol. II, at pp. 1—2. 

(/) Sib James Oolvilej— JS edA v. Qimeal Okunder Sm 

l9W.i,atp 368(P.C,) 

(fl) Goiaain v. Qamin, 6 M. I. A., 53 ; Syvd Ughar AH v. Jfi 
Fatima, 13 M. I. A., *232. 

(ft) Mayne on Hindu Law A Usage Ist Ed., p. 368 j 13 W, E , p. c,, I. 
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chase -money to B, no trust arises in favour of A ; and none 
can be implied where the benami purchase is in evasion of the 
policy of some law or statute. 

The trust results to the man who advances the purchase- 
money, unless such a resulting trust would break in upon the 
policy of some statute, or unless the purchase be effected by 
'v^ayof gift or advancement to a child, (i) a mistress, (j) or other 
object of affection or regaid. 

Resulting trusts will arise, where the property is pur- 
chased in the name of one person, but the purchase-money is 
paid by anotlier ; secondly^ where a conveyance is made in trust, 
declared only as to pait, and the residue remains undisposed of, 
nothing Ijeing declared respecting it ; and thirdly in cases of 
fraud. As a resulting trust may be established by parol evi- 
dence, it may also be rebutted by the same species of evidence, 
and therefore parol evidence will be admitted to prove the 
purchaser's intention, that the person to whom the conveyance 
was made should take beneficially, {k) 

A mere hmami op ism'^i^farzi title,” said the Prhy 
CWnciV* is simply a nominal title without interest. It may, 
or may not, be fraudulent in design. Such a dispobition by a 
grantor, where the transfer of the property, from its very na- 
ture, effected a legal transfer of it, w^ould be simply the 
creation of a trust in his favour, and would, of course, leave 
the disposition uh intesiuto undisturbed.” (1) The bentoidar 
therefor© is a person wholly without any interest in the pro- 
perty. There may be a ben&mi purchase in an idol’s name, (m) 
But a bendmidfir is generally a near relative of the real owner, 
or an old trusty servant of the family, or a mere proteye thereof, 
who lias no resources whatever of his own with which to pur- 
elmse the subject of bendmi ownership. So far,” said Mr. 
Justice D. Mitter, as the ordinary and usual course of things 


aip. 


(>) Oblioy Okurm v. Funchavun Marshaifs Eep., 564, 

t Mam Oomnar Momdw v. Jf. (?. Queen^ 11 B, L. B., 46 (B. C.) 
Taylor on Evidence, 6th Ed., pp. 885—6 
MmaJb Umjml Aliy Khhn v. Mt MohwmAm U M. T* 

{m) BftimmtJkrl v, Luokm 20 W. R., 06, 
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is concerned, the practice of making beiiS-tni pnrcliasete in the 
name of female merabeis of joint undivided Hindu families is 
jiust as much rife in this country, as that of making such 
purchases in the names of male members^’ (n) 

In a henami transaction the party beneficially interested 
should sue in equity, (o) but the person in whose name a 
ben^mi conveyance stands, can maintain ejectment for the 
premises contained in such conveyance, {p) 

The ben^mid^r’s name is simply an alias for that of the 
person beneficially interested. The fact that A has assumed the 
name of B in order to cheat X, can be no reason hat ever, 
\ihy a Court should assist or permit B to cheat A. But if A 
requires the help of the Court to get tlie estate into his own 
possession, or to get the title into his name, it may be very 
material to consider whether A has actually cheated X or not. 
If he has done so by means of his alias, then it has ceased to be 
a mere mask, and fraud has been practiced. The Court may 
say to A : — We will not allow you to resume the individuali- 
ty which you have once cast off in order to defraud others.’^ (q) 
Although the habit of holding land hen&mi is inveterate in 
India ; yet that would not justify the Courts in making every 
presumption against apparent ownership, (r) This principle 
has been repeatedly enunciated and affirmed by the Judicial 
Committee of the Privy Council. In delivering their judgment in 
the case of Judunath Bose v. Slmmsoonnma Begum, {$) their 
Lordships remarked that suspicions are not proof and that Judges 
in India are perhaps too apt to see fraud everywhere’^ ; the 
habit being superinduced by the manifold oases of fraud with 
which they have to deal In determining the right to property 
beiased in execution, the Court must not declare a person claim- 
ing as purchaser to be a lendmiddr for the debtor upon suspi- 

(a) 0hunder Nath v, Kfisto Komud, 15 W. B., 357. 

(o) Makarmi Bnmnt Oomari v. BuUoieh, I Fulton, 883* 
h) Bm 21 W R., 257 ; 26 W. B., 82 (P. C). 

If) Mayne on Hindu Lm & Ullage, ist Ed pp. 862— 63. [P, 0., 3- 

(rj Bmlmr Euhmm v. Bhumi^ms'^a Begum, 11 M I. A, 551 j 8 W. B, 
14 Ihid, H M. I, A., at p. 602 See also Bamnmu Qhmder Bey v, 
Qopal Qhmder QAmkerhuity, 11 M, L A., p. 28* 



(R 0.). 


LChap. VIL 


m 


cion m#*icly, bul it-. Jecifcion mubt rebfc upon legal giomids 
ebtablihlied bj legal tobtiinony. (/) 

In a case ^\hcre tbe quebtion i'. whether property bought 
wiuic iht pur- and held in the name of another than the party 
Iimu claiming as tiio real pmvha'sev, is the propei ty 

of that other or merely bought and held in his name (henfimi) 
for the claimant, the criterion ib to consider from what souiee 
tlie pnrchuse-inoney came ; the presumption L that a purchase 
made with the money of A in the name of B is for the benefit 
of A ; and when the purchabe i& by a father, whether Muham- 
madan or Hindu, in the name of his son, there ib no presump- 
tion of an advancement in favour of that mn. (u) 

Where the pioperty wab purchased not in the sole name of 
the bon, but in the name of the wife ab well as of the son, the 
Ihivy Council held that the fact afibided “ a strong argument 
in favour of the h}poihe«'is that it was a ben&mi purchase, for 
there was no such community of interest between the wife and 
the son as would vender it probable, that they had been made 
joint owners of the properly 5 and the reason for putting two 
names rather than one into a trust applies almost as strongly 
in India as it would in England/^ (r) 

Where one of iw'o brothers, foiming a joint Hindu family, 
purchases an estate, there being no proof of the purchase- 
money being no part of the joint property, the true inference 
may be that the purchase-money was joint property* 

In a hmiami purchase, the knowledge and assent in whose 
name the purchase is made, is immaterial, the criterion being 
the quarter from which the money comes* 

Purchase of a taluk in Bengal by a Hindu in the name of 
his eldest son and at that time ih© only son, hold to be a lemmi 
pureliase and the son in whose name it was made declared to be 
a trustee for the father, and taluk part of the father’s estate. 


{/) Fun Ba^ Olmiodhry v. MtlruMn, M, 4. Ohomlhry^ 9 B. L. B , 

4 .0 J ^ ^ JVt» it ^34* 

(«) Mimloat ftijnd ^IsAar Ah v Mt Btui AUnfFaiiua, 4 B. L. E,i 
r. C., 1 j 13 M I A.. 232. 

{b) Ihhi, 13 M. I. A., .it p 248-48. 

ri r ^ f* A , 53 , Bha^hui Q Bey w , 

iV, *20 
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puifha'^e^ in the nnmo'^ of cliildien, nny 

intention of atl\ inceinent beinj/ fieqnent in IiuliOj the bin den 
of pi oof whether 'vUmt juima faek the nature of the tnin- 
Factions ^^as loally noi so, is upon those in ^\hose names the 
purchases v^eve luade (.'>’) 

Although a })urohase by a Miiliaminadan with his own 

Pniolii«o by a money of an estate in the name of his son raises 
Muliammulau m . ^ . •. 

fluids name. a presumjdioii of the sons name being ibsed 

ben^ini for his father, proof that the fathers’s object was to 

affect the oi<linaiy rule of succession as from liim to that jiru- 

perty is sufficient to give, as respecH siiangeis, a title to the son 

mdependciii of and adverse to the father. 

Where bond fide creditors of the ostensible owner of pro- 
perty are claimants on that property, the Court will require 
strict proof on the pari of any one seeking to have it declarsd 
that he held it only benilmi. (y) 

Ben^ini purchases in India, not hiving been declared by 
Act VIII of law to be illegal, must be recognised and have 

b'^ouits, except so far 

200. as positive enactment stands in the way, and 

directs a contrary course. Tliere is nothing in sec. 260 Act 
VIII of 1859, either taken }>y itself, or taken in connection 
with secs. 259, hud 26l to 2C6, Aom uhioh an inference cun he 
draw n of an intention to prohilnt bentimi iraiibactions. (c) 
Their Lordships of the Privy Council in thus laying down the 
law observed It is well-known that benSmi purchases are 
comm on in India, and that effect is given to them by the Courts 
according to the real intention of the parties. The Legislature 
has n ot, by any genetal measure, declared such transactions to 
be illegal ; and therefore they must still be recognised, and 
effect given to them by the Courts, except ao far as positive 
enactment stands in the way, and directs a contrary course 


M Gapeekrhio (Sosftam v. Gmgapershad Qouain^ 6 M I A,, 03. 

(5) Mvhh^dmla N&wuh Ahmed AU Mhm v, Eufdwafii Mull IS 
M. I. A., zm j 5 B. L E., 578. 

(«) Ml Mahms ^oomur v, Zalh Buhme Lal\ 18 W. B., 167. See 
also 24 W. B., 278 j 26 W. B., 498. 



4uo FI^AFDULENT BENAMIDAES, [Cbav, TlT. 

^^The object which the framers of the Civil Procedure Code 
j»robably had in \ iew, was to prevent judgment-debtors becom- 
ing «ociet purcha«!ers at the judicial sales of their pi’operty, and 
to eInpo^ 1 er the Court selling under a decree to give effect to 
own sale, without ooniention on the ground of bendmi-pur- 
cliase, by placing the ostensible purchaser in possession of what 
U had «'old, and of insuring respect to that possession by enact- 
ing any suit brought against him on the ground of bendmi 

sliall be dismissed The Code had certainly not for its object 

the desire to confer a benefit on fraudulent ben^mid&rs, 

la the cases where actual possession can be given of the 
thing sold by the Court, no difficulty can arise ; for there the 
certified purchaser, having both the certificate and possession, 
can hold the property by virtue of clause 260, against any suit 
broughi against him ; and if that possession should be inter- 
fered v^ith either by force or fraud, on the part of any person, 
evejo a ben^mi claimant, it no doubt ought, without enquiry as 
to the benSmi claim, to be restored. 

It has been suggesied that difficulties may arise in the case 
of possession given, under sec. 264, of lands in the occupancy 
oi ryots to a certified purchaser, who had bought bentoi for the 
judgment -debtor, to whom the ryots may have been afterwards 
induced to pay their rents. It was said that, upon the strict 
construction of the Code, the purchaser might be precluded 
from suing the ryots for these rents* It is not necessary to 
decide these questions, but their Lordships do not consider this 
to be a necessary consequence of the construction ; for, as 
regards the ryots, the certified purchaser when put into pos- 
session, becomes their landlord, both by title and possession, 
and it may well be that they should not be allowed to set up 
the ben&mi right of another against the person to whom they 
had thus become temnts.^^ 

Section 21, Act I of 1845, does not protect purchases made 
in the name of third parties from the operation of decrees 
against the persons beneficially entitled to the purchased pro- 
perty. (a) 


(i») Am^eraenUm Beehee v. Binode Sam Sei^f 2 W* JS , 29 * 
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iu Gnsh Chumhr LalmA v. Mi^ Bhiujijohutti D^hya, (b) 
c»!ie of tlie poiuts n^Ued was \\hether tho lands in dispute were 
parcliased by a Hindu female out of monies constituting her 
stridhan or pecubum, oi weio held by her hendmi for her hus* 
band, and the Privy Oouncil held that sections 20th and 21st 
of Act 1 of 1845 did not rai«e a presumption of law against a 
bfmaini purchase by a Hindu female in trust for her husband. 

In JluharjLui Basant Kumari v Bullodeh ^•another (e) a bill 
Mas filed in the late Supieme Court of Calcutta for an account 
of the rents and profils of the New China Bazar received by the 
defendanfs and their fa ther as the alleged agents of the complainant. 
The bill stated that the property in question was purchased 
some years previously for three lakhs of rupees by Tez 
Ghunder, Rdj4 of Burdwan, for the complainant, his younger 
widow, as the Sebait trustee of a certain idol and that the 
rents had been collected by the defendants’ father Muddcn- 
mohun in his life-time, and after his death by tho defendaiils. 

The defendants by their answer admitted the collection of 
the rents by themselves and their father j but they alleged 
that they acted as the agents of the of BimlwaU; that the 
conveyance to the plaintiff w^as bontoi, and that rents have been 
duly paid into the R4j4’s Cufechery and applied to the re- 
ligious purposes for which they wore intended. Fof the de- 
fendants it was proved that Tez Ohnndor directed the convey- 
ance to be made out in the name of the R^ni, in order to avoid 
the jurisdiction of the Supreme Court, as far as he was per- 
sonally concerned, that the defendants had received their appoint- 
ments from him, and paid the rents all along into his Outohery, 
and that the complainant had not asserted any right to interfere 
in the management and collection of the rents until about two 
years ago. It was held by Ryan, 0. J. that in a bmdmi transac- 
tion the person beneficially iuterestod is alone etftitled to sue 
in equity and to call for an account, and that it being once 
established that the transaction is the circumstance of the 


(5) IS M. 1. A., 419, See also To^ndan Singh v, ^PoMnarain Smgk 
Ii* R, 1 1, A, 342 1 am, p, 169. <o) Bep., m. 
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receipts being in the nainr of file oomplainanl proved nothing — 
that being in aicordance iRith bentoi ii'-ages. 

Where a traiiiacticn once made out to be benS,ini, the 
Courts of India iibioh ire iiound to decide aocorditig to equity 
and good cons'’iPUi.e mil doa! with it iii the ‘'ame manner as it 
would be treated by an Engli'ib Ooi’rt of Equity, The pri n« 
ciple is that effect mil be given to the real and not to the 
nominal title, unless th ■ result of doing so would be to violate 
the provisions ot a statute, or to work a fraud upon innocent 
persons. For instance, the real may sue the ostensible owner to 
establish his title, or to recover possession ; (d) and conversely, 
if the benamidar attempts to enforce his apparent title against 
the beneficial owner, the latter may esUblish the real nature of 
the transaction by way of defence, (e) 

The English doctrine of advancement is applicable in India 
as between a father an<l dmighter, both of English extraction 
and living under English law. The status of the daughter, un- 
der an alleged ioini /tde purchase made by her father for her 
advancement when a minor, can not be set aside except by 
positive proof that the father merely made use of her name 
as he would that of any servant or stranger, retaining the 
beneficial Interest in the property for himself. (/). The onus of 
proving, that a hemlmi purcha^e by a Hindu or Muhammadan 
father was by way of advancement lies on the pjirty who asserts 
it. (p) “It has beei! repeatedly laid down by the Judicial Com- 
mittee that, when a purchase is made by a Hindu or Muhamma- 
dan in the name of his son, the presumption is in favour of its 
being a hentei purchase, and it lies on the party in whose 
name it was purchased to prove that he is solely entitled to the 
legal and beneficial interest in the estate. It has been also 
kaid thiit when the rights of creditors are in issue very strict 
proof of the nature of the transaction should be required from 
the objector to such rights ; for that it would be easy, if such 

(rf) Mi. Tiviram Sooh^i Government, 14 M I. A., 112. 

( « ) Mamanugra v. Mahamtnder, 12 E L, B., 433. (P. 0.) 

(/) Kid^ Kooum Moitro v. M. S. Simnm, 2 w. B., 141. 

Cg) Mttgvdkav. Abdulla, I L.% 9 Boro., 717, 
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vigilance and jealousy were not ex6rcic>ed^ ior a ftunily to place 
tamilv-properi'v out of the reach of creditor’?. It is possible 
th<it the transaction was a real one, and that the purcha^so was 
intended lor tl c benefit of tlie ^on : but ibo burden of proof 
lio^ with »noro than ordinart weight on tho person alleging 
the hona jnks of such a transaction ” 

A Hindu had only &elf-ac<{mrc J estate. Ihcvious to hii 
death his three sons Sf para ted in food, and leit their father’s 
house living separately. ITpUI that although there was a cesser 
ui coininensaHty, the normal condition of an undivided Hindu 
finnilv did not. from the evidence, operate as a complete sepa- 
ration ; and the property ])urohased after the separation in the 
name of one of the sons, find a business carrierl on in the son’s 
name, declared to be beu&ni, and that the same and the profits de- 
rived from the husines^ formed part of the joint family estate, (h) 
B., a Muhammadan married woman, but separated from her 
hasband, contracted an irregular marriage wdth V ,and cohabit- 
ed with him for many years, until her death. V., during the 
time he so cohabited with B., purchased an estate, which was 
registered in his name as th“ owner. Eleven yeai'S after the 
flute of the purchase, B. and V., being then both deceased, 
a suit was brought by the then Shajada Nahliem to recover the 
estate bought by V., on the grouru! tliab it was purchased by 
him bon&ini with moneys which Iwdongod to the Shajada 
NaBheen or owner of a lay Im&mbtolh, or a .superintendent 
of a Muhammadan religious establishment, which ho assumed to 
be. It was held, upon the evidence (i) that it was not a ben&mi 
transaction, as the purchase-money was partly V ’s and partly 
obtained by^giffs from B. io ^ \ and (ii) that it was not from 
the pipooeeds of a misappropriation by her, as trustee of the 
Iija&mblrSlh, as she was lay proprictOu*, ami had power of disp<H 
iition, smd, therefore, that the doetriire of resulting trusts did 
not apply, (i)* ^^The very principle of a resulting trust,” said Sir 
H*E. Smith, ^^is that the property has Ix^ea purchased with money 

(h) Amn4BBE$mmr r. Khedao 14 M I. A,, 43 

(i) Ml Anmrmnkm Xhmum v. Ml Atht u/ /oommi, 14 I. A , 
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belonging to another, an impliel trust that it shoul‘lhf‘long 
to that other person to ^\holll monej albo belonged. Bat if if 
liUt the hitoition of the person to whom the money lelontjed that 
Ihen should he 7io ‘^uch titnt ihe7\ oj ooime. no suoh implied tens 
wuld an% b^^cau^e it is only a trust In ‘mplication, and the pre- 
sumption ^\oald tbu be met by the facts......... There -was no 

existing Imauibarah in the sense of anj plueo of worsbij) vliich 
might be said to ha%e its property belonging to it, distinct 
from the owimrship of the Begum ..*She had formed re- 

lation with Y. as a secmid husban I, although it was not a marri- 
age which was warranted hv law , still he Ihod with her as her 
husband, and apparently upon very good terms. It w^as, tliere- 
fore, extremely uaturabif she found that she was in bad health, 
that she should hare been desirous to nuke some provision for 
his benefit. ’Y./ ) 

Where a lease was takcii ben&ini m the munfs of three 

aeficili lebfaees. lessor, and who were sued for rent by him 
on several occasions when hr obtaint'd decrees, which he exe- 
cuted against their |wporty, the lessor was ne^erthelesb allow- 
ed, when the ladies wvre unalle to pay an\ rent, to sue then 
husbands, who were the benellckl lessees. {/•) 

Tho dootiine of e-^toppel (/) does not apply to ben^mi trans- 
actions and in this country a lessee may deny thut the person in 
whose favour ho executed a kabaliat was not the real lessor 
and beneficially entitled to the rent and he may prove by parol 
evidence that the person who granted the lease was only a beak- 
middr for a third party, (m) 

The real ovner ot* property may sue tho bembuidJr, oitlmr 

Heal owner to declare the title to the propi oi to recover 
may sue oeatoi- , . * i . 

dar. possession of it, and may juou* th< buumi mfcara 

of the transa<iiion . (n) The equitoble owiu*r of yH*()p< rty which 

(V) Amem*mm>a \ A^hruffoomma^ 17 W.B , at p. 2f50, 

{k} Dehmth Roy Ch^wdh*ry\ ffunyadhur le W H., ISi. 

{ 0 tiie Indj.m Kv idouce Ai,t, I of 3 87% 8pi 1 ItJ. 

^m) Utmudk v, Kedar mth €hudii&tbuity^ B. L, li, 720. 

(«) fam ^idarl Debt v. OoMnmiy bme^ li 111 . Hm 
Mi Thukrak Sookraj Xoomr v. Thei/mnmmt^ 14 M. i A*, UM* 
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i& in the name of a trustee may prove tho beiidmi nature of tho 

rrauduleut transaction in a suit the trustee to obtain 
tian«^\etion.TIie . « , / x t 

real ownti may possession of the property, (o) In many cases tna 

?raul object of a beuS^mi transaction is avowedly to 

defraud creditors, and against them it is void. (^) But as be- 
tween the true owmer and the benimiddr it is no\v settled law, 
that the true owner can plead his owni fraud, (j) 

Where the wido'vV ot one of three brothers claimed two 
Purclia^e by thirds of a dwelling house which had been the 
bamrn&timL joint family property of the three brothers, on 
the ground that one-ihird fell to her as widow of the de- 
ceased and mother and guardian of his son, and that 
she had pnrehavsed the other third share from one of the 
brothers out of her during the lifetime of her hus- 

band, it was held that though it was equally difficult to prove 
that the purchase-money was stridhem, or that it was the joint 
of the three brothers, yet in the absence of evidence that the 
brothers had other joint property from which they derived joint 
profits, of which the purchase-mony was treated as a part, the 
sale of the second third share to the plaintiff untler a gonuiu 
valid instrument duly conveyed it to her and made it her 
property, {r) 

In a suit to establish plainUlEf’s right under a habalah to 
wife^^'n^rae be^ attached in execution of a decree against 

forcattachmeut, her husband, the question arose whether she was 
the real purchaser or only a bentoi for her husband. The 
Lower Appellate Court, supposing that the sale to plaintiff had 
been made just before tho decree was passed, found that the 
transaction, though prmd fade a sale to the wife and 
supported by possession, was oae in which there was much sus^ 
pinion of malajides^ and dismissed the suit. It was held by 


(o) B<»mamgfaha N<xrmn v Mdham^er Kommr^ 12 B. L. B., 433. 
ip) v, Bnniwma, 4 M:ad.H.O., 48 ; T%M Ohund v. Jttamal 10 

Bom., 
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the Calcutta High Court that the Judge committed an error 
of law in resting its decision upon circumsianee^ of this kind. 
Sir Richard Couch in delivering judgment in this case observed: — 
** It is not enough that these should be a mere possible mala Jidei. 
The Judge ought to find that the transaction was not what 
appealed to be ; that instead of being a purchase by the wife, 
it was a purcha: 5 e by the husband in the wife’s name.” (s) 

A fctop-son RAj^ Chunder nath Roy made over certain pro- 

Pu 1 chase by pertics to his step-mother RAni Haripriya for her 
Hiudu wkIow r\ y p ix. • -u 

the name of ae- maintenance. Out of the income she ejijoj^ed, 

?udow! ^ she bought immovable property in the names 
of hei nephew RAm Chandra, and her brothers widow Shib 
Sundaii with the express intention at the time, that 
after her death it should go to her nephew and his mother Shib 
Sundari respectively. It was held by the Privy Council aflfirm- 
ing the decision of the Calcutta High Court that the purchabe 
by the Mni was not a bouAmi purchase absolutely for herself, 
but was a purchase with the intention of benefiting the person 
in whose name the purchase was made 5 and their Lordships 
wore of opinion that it would make no difference in point of 
law whether she did or did not reserve a life-interest and con- 
trol over the disposition of the proceeds of the property 
during her life. Their Lord^^hipb thus concluded : — One may 
observe that, on the evidence it would appear that she during 
her life-time, did bestow very considerable benefits on both the 
mother and the boy ; so that practieallr, in all probability she 
gave them quite as much as the proceeds of the property. Well 
then, the Court below, not having miscarried in point of 
kw, so far from having miscarried in point of fact, the evidence 
is very strong indeed that the purcliase from the very beginning 
was inadv* with the intention that the property should not go to 
her heir-at-law, but should go to Shib Sundari, or if Shib 
Sundari was dead should go to Blm Chandra. The RAni used 
to say that ^ all these properties were Rto Chandra’s,’ and hei? 
care that they remain as RAm Chandra’s. It is perfectly 

(0 Mmmrn MAit Bam v. JS^nuri Mi 28. W. 8^ 49% ^ 
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plain that she had purchased them with the original intonlion of 
benefiting him, in order that, after her death, they might go to 
him” (t) 

Where a Muhammadan husband was found to have paid 
Purchase by a the purchase-money for a patni-t^luk standing 
in the name of his wife, it was held that his hav- 
ing been in possession of the money was primd facie evidence 
that the patni-t&luk belonged to himself and not his wife, and 
that presumption was not rebutted by the fact that he purchased 
the patni in the name of his wife, (u) 

The benami purchase of a patni-taluk at a sale for arrears of 
Purohnse o f hy one of the defaulters, does not avoid the 
fa^um^g^co^ against the Zamind^r, whomay,ifhe pleases^ 
sharer. treat it as valid. The only consequence is that 

the owner who purchases must be considered as trustee for the 
other owners at the option of the latter ; and in that case the 
property in the tenure remains precisely as it did before the 
sale. (u). 

Where there is a person in possession of an estate other 
^Rutyof^aPui. than the nominal owner, i e, the person in whose 
Beatoiddr. name the title deed is, a purchaser, although he 
may be a purchaser for value, is bound to inquire what is the 
nature of his possession. If he does not think to do so, he 
takes subject to the rights of the person in possessiont 
Couch 0. J., observed ; ^We have here a case where the be- 
nli^midS-rs have no possession, and the property is in the pos- 
session of the person for whom they were benfimidHrs. In such 
a case the person purchasing from the benftmidto was bound to 
inq^uire what was the interest of the persons who were in po<=5« 
session. It is question of equity, whether the person buying 
from the ben&midte can be considered to have had actual or 
constructive notice that thebenimid&rs were not the real owners, 

{t} 1/uBh Moif V. Memdixy! MemmSar. 6 B. L. B,, (P* C) 

mz) mmh F. 0. Yoi a, / 

(n) Mme r. XmckmptB Dmgw 9 W B. F, B., 338. 

m JMmim Mmm SI Calc, b, B., 419, gee 

also V, Qhmdhry 1$ W. B., m 
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and that the purchase was made simply in their names for the 
other persons. 

was on this principle that I decided a case, (w) where the 
purchuse had been made from the person who was the nominal 
owner, but it appeared that there was a trust for some charity for 
the benefit of the Chinese community in Bombay, and there 
was a possession by persons who were objects of the charity, 
i hold that the purchaser was bound to eiiquiro what the nature 
of that possession was, and was affected by notice of the trust for 
the charity. The principle, if a purchaser, although he may be a 
purchaser for value, has actual or constructive notice of the trust, 
he is bound by it to the same extent and in the same manner 
as the person from whom he purchases. And where there is a 
person in possession of the estate other than the nominal owner, 
the person in whose name the title-deed is, the purchaser is bound 
to enquire what is the nature of his possession. If he does not 
think fit to do so, he takes subject to the rights of the person in 
possession. That rule must be applied to this case. There may 
be eases in which a purchase from a bentoidS.r would be suffi- 
cient and would give a good title, but in such a case as the 
present, where the defendants were in possession, I think the 
plaintifiT s purchase from the bentoid&rs did not give them any 
title or right to recover the property.” (sc) 

It is a principle of natural equity, which must be univer- 
sally applicable, that where one man allows another to hold himself 
out as the owner of an estate, and a third person purchases it, 
for value, from the 'apparent owner in the belief that he is the 
real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title, unless 
he can overthrow that of the purchaser by showing, either that 
he had direct notice or something which amount to coustruc’^ 
tive notice of the real title, or that there existed circumstapees 
which ought to have put him upon an enquiry which, if ptose^ 
cuted, would have led to a discovery of it. 


(w) BmGhjl Qhalla v. $ Bom*, 0* 6l, 09. 

Mahm Mmh v JPalw 22 W. Bn Bee tSQ, ^ 



KOON DOG V, MC(^GEE>\ (P.U.)- 


4il 

Wiihoui laying down any general rule as to ilie circumstances 
\\ liieh sliould prompt oiuiuiry in cases of this kiudj tbo Privy 
Oouucil were of opinion that the circumstances must he of such 
a specific eliaraotcr that the Court can place its fuiger upon 
them, and stiy that upon such facts some particular enquiry 
ouQht to have been niade. There is nothing iu the position 
ol a vendor being a Muhammadan woman living with her 
Piiroiia^efrom children Upon the estate, and sometimes letting 

a ’Uuh'inimadau , i i i t -i 

Woman. it out, which should put any one upon entjuiry 

whothor she was the real owner or not. It was also held that 
the mere fact of a man building upon, or spending money 
to improve, property belonging to the woman with whom he 
was living, cannot lead to the inference that, contrary to the 
apparent title, he had purchased the land for himself; and 
neither this fact, nor the circumstance of the deed of sale 
from a Muhamraa<lan woman containing the apparently usual 
clause that she had made the sale with the consent of tho 
family, was sufficient to put the purchaser on enquiry, (y). 

To make out a title to property, it is not sufficient that 
a the party from whom, or in whose name the claim** 
benaiai title. alleges that he bought the property, does not 

come forward to dispute the allegation. It is necessary for the 
plaintiff to establish cither tho alleged bcn&mi, or a subsequent 
conveyance from tho alleged bentlnndjlr. Even where a deed 
or other document is so old that it is not reasonable to expect 
proof of the factum of its execution, its authenticity mast be 
made out iu some reasonable way; the usual method being 
parol testimony as to the facts of its custody, (z) 

If it is once established that a transaction is benslmi, the 
mere fact that the deeds and proceedings involved boar the be** 
nftmidlr's name is of no essential weight on tho one side or the 
other of the question, who u the pnndpah (a) 

In the case of a ben4mi purchase, the mere use of the fani 

Mrmkumar Koemdoo y. MhQuee^, 8 B,L.E., 63, (EC.); 18 W.E., 1 66. 
(z) Mmsemut Fureeioonnma v. M^zmamogra 2t W. E., 19. 
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name is sufficiently disposed of, if tie party whoso name is used 
sets up no claim, and if there appeals to have been long continu- 
ed possession on the pait of person claiming to be the beneficial 
owner. (6) 

Where a purchasei in execution sale of rights and interests 
of judgment-debtor, takes propci-ty held hcntaii bj that judg- 
ment-debtor without any benficial interest therein, he has no 
defence against the claim of the real owner who was in posses- 
sion up to the date of the sale, (c) The defendant in this ease 
who was the special appellant claimed to hold the land in suit 
by virtue of a purchase in execution-sale of the rights and 
interests of the Eajah ot Jointeah. The plaintiff alleged that 
this propeity was held henimi for him by the Eajah ; that in 
fact it was his hereditary rent-free tenure, and the Eajah had no 
beneficial interest whatever in it. The Lower Appelate Court 
had found as a fact that that Eajah had never been in receipt 
of the rent of the land, and that it had been in the possession of 
the plaintiff up to the time of the sale. Under these circum- 
stances, the rule which was laid down by Sir Eichard Couch 
as to the duty of a purchaser having notice of an actual or con- 
structive trust to enquire into the nature of possession of those 
ben&mid&rs, or real owners was followed by Mr. Justice Ainslie. 

A mortgagee holding two mortgages of the same property, 
the first being in his wife’s name sells the property to the plain- 
tiff in execution of a decree upon his seeond mortgage, and 
subsequently resells propeity to his son hentoi for himself in 
execution of a decree upon his /ret mortgage ; 

MeU in a suit agamst the mortgagee and the hen&midto 
that the plaintiff was entitled to set aside this second sale 
and lo redeem, but that the mortgagor not being a party, the 
Court was wrong in introducing into the deereee a declaration 
to the effect that the plaintiff was entitled "as seeond mort^gee" 
and had not acquired the equity of redemption belonging to 

(6) J>er Jakmh and Gmvbs, J. J. in Mt. mmehUlf J>«m V. 
la»m ffmdg, 14 W. B., 68. ^ 

(o ) Mmm V. -Stew jPwa, 22 W. lb, 188, ^ 
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tie mortgagor. Such a declaration being quite unnocessarjr, 
ilio plaintiff had a light to complain and get rid of as ombarra's* 
aing to liib title, and should in appeal bo struck out at tho ex- 
peu'^e of tho defondaut-ie&pondent who le&Lted it. (d) 

The leal owner of property isthepeison who should inbtitute 
suit foi it, A lon^mi holder may sue as tiusteo on behalf 
of the beneficial owner ivithout distiobing the name of tho real 
owner ; and if tho rlofeadant does not object to the suit proceeding 
in that foim, aud lahes no issue upon tho real title of the plain- 
tjffj the suit may proceed and be decided, {e) 

In a mortgage-deed the mortgagee was described as one 
3. B., other^rise B, K. tho Wife of M.’’ and 
it recited, that the consideration-money was advanced by her. 
M, 3. B, was not the wife of M., but his concubine. In the 
absence of satisfactory proof that the money advanced was 
M, J, B/s separate property, and upon evidence that the consider- 
ation-money was leaUy advanced hyM: — Held (affirming the 
dociees of the Couits in India), that the preponderance of 
the evidence was in favour of M. being the person who advanced 
the money, and that the transaction was to be considered as 
beiiAmi, or in trust for M. as mortgagee (/). 

The fact of possession has been held to prove that tho pro*- 
pcrty was purchased on behalf of the possessor, (jf). 

A defaulter eannotunder Regulation VIII of 1819, purchase 
a patni sold on account of his default to pay the patni-renf, 
eith )r in his own name or in that of any other pei son (A), 

Parties who choose to buy property in another person s name, 
Hml person the opportunity of dealing 

Intel yention with it US lixs owm, can not be allowed in equity 
to intervene in a suit brought by him for the rent of such 
property, (i) 

(d) iV Lobd BIiAckbom m Btngh v. SRatkh, Midiammad 

A$kh wifu^ md mif h, B., ^ J. A^, 21, 

f Pmm i^oomar Ghimdkor^r. Gomm Chum S W. R., 150* 

iff) Mhomm v, Muhomm0 13 M, I A,, $46 

Bhmmool v, S^ud Mm^ul 2 W. H., 41* 

(A) M^m Mohm^md Fvihmf v W K., F. B, 0i. 

( I } Wdlmm Smdh v* MMm MuMwh i§ W, B., 5*26. 
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THE VENDOB,1\ HEN A TRUSTEE fCiUt Till 


OHArTEii VII r 

OP CONITKAOTS OP SALE. 

A& *oou as Iho fact is csiablished of tho final mntaal a'.-onl- 
of tho parties to certain terms, and those terms are evidenced 
by any riting signed by the party to bo charged or his agent 
lawfully authorized, there exist all the matorials which a Coni-t 
of Equity requires to make a legally binding contract, (j) “It 
there is a clear valid contract for sale,’’ said Lord Justice Tur- 
nerin i/at/% v. Banl of Scotland, (k) “tho Court will not permit 
the vendor afterwards to transfer the legal estate to a third 
person, although such third person w'ould be affected by a lig 
pendens. I think this rulo well founded in principle, for the 
property is, in Equity, transferred to tho purchaser by con- 
tract, tho vendor then becomes a trustee for him, and can 
not bo permitted to deal with the estate so as to incon- 
venience him.” But it was contended in Shaio v. Foster, (/) 
that a vendor of an estate is not truly described when he is 
merely dcsciibcd as a trustee for tho vendee and that he has a 
particular and defined character and his rights and liabilities are 
restricted. anw/or,” said Sir Thomas Plumer» M. R., in 
Wall V. Bright, (m) “w not am&e ttmtee ; he is’in progress towards 
it, andjiimllg hesonmsveh when the money is paid, amd when he is 
hound to eonvey. In tlio meantime he is not bound to convey; 
there are many uncertain events to happen before it will be 
known whether he will over have to convey, and he retains for 
certain purposes his old dominion over the estate. There arc 
these essential distinctions between a mere trustee and one 


(A Per Loan Wsstbubv in Ghonnoeh v. 
BeGF. J. and Smith, st p. 846. ** 

/If) 3 BeO. J. and Smith, ttt p, 70. 

(0 li. S,, 6 Sn^ and Ir. Ap., at p. 320. 

(m) Uao,a»d%, 404-603. 


Mmdwkme of Ely, 4 
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who is niaJo a feni'^tcL <*oti«5tri ctively by having cntored into a 
contract to sell. Tin pi luciple that the agreement is to be 
cousklerod as performed, is a fiction of Equity and must not 
be pursued to ils aU pracilcal consequences/’ TJndor tho 
Transfer of Property Act, 1882 a contract for the sale ofimmo- 
•^able property is a contract that a sale of such propr^rty shall 
tnke placs on terms settled between the parties. It does not, of 
ihilf cmiie any infemt in or oharge on such property, (?/) 

In contracts for the sale of estates whether freehold or lease- 
hold, the English law in the absence of an express stipulation 
to the contrary, implies an undertaking on the part of the 
vendor that lio vill make out a good title, and an undertaking 
on the part of the vendee, that if the title prove defective, the 
damages to which he shall be entitled, shall be limited to the 
expenses actually incurred in tho investigation, and shall be 
merely nominal for the loss of the bargain. If, indeed, it 
should turn out that tho vend >i* has boon guilty of any fraudu- 
lent m’srepro&ontation or concealment, or that he has contract- 
ed to soil an estate in which he has no reasonable ground for 
believing that he has any interest whatever, then tho case will 
fall within the general rule of law, that where a person makes 
a contract and afterwards breaks it, he must pay the whole 
damage sustained by the party with whom he contracts. The 
same result would also fijllow — should the question arise on m 
executed contract, and the iudenturo contain a covenant for 
quiet enjoyment, (o) 

On an agreement for tho sale of immovablo property, it is 
usual for the purchaser to pay down a part of tho purchaso- 
maney by way of earnest or dcqiosit, which if ilie purchase go off 
for want of title, is to bo retui ned to the purchaser with or with- 
out interest, in tho mean time Tho risk of this money falls upon 
the vendor whilst it remains in his custody, unless it be invested 
upon «ome security expresslj approved of by the purchaser. 


A#l?of 18S2, Sec, 54. 

, , TayloFOU Evidenoo, 5th Ed,, p, 1015. 
Mmmdmf 2 Boan, JH. 0, , 430. 


See also ffhfifa ?. 


HAP.T r. STATUTE, 


[Chap, VIIT. 




Every portion of tlie purchase-money paid in pursuance of 
a contract for sale, is a part-performance and execution thereof 
and, to the extent of the purchase- money so paid, does in 
Equity finally transfer to the purchaser the ownership of a cor- 
responding portion of the estate, (p) This doctrine was ap- 
proved and adopted by Lord Cairns in Aberman Jroii^worh v, 
Wiclems (q)j who declared the purchaser entitled to a lieri 
way of encumbrance on a corresponding amount in value of 
the estate.’’ 

If upon a treaty for purchase, one of the parties to the con- 
tract makes a representation materially affecting the subject- 
matter of the contract, he surely can not be heard to say that 
lio knew nothing of the truth or falsehood of that which he 
represented, and still more surely he can not be allowed to 
retain any benefit which he has derived, if the representation 
he has made turns out to be untrue. It would be most danger- 
ous to allow any doubt to be cast upou this doctrine* (r) 

In IlaH V* Simine (a) the plaintiff bought a property on the 
faith of the defendant’s representation that it was freehold while 
it was actually copyhold, it was held that the defendant having 
taken upon himself, with a view of becuring a benefit to him- 
self, to assert that the property was freehold, had in the view 
of a Court of Law committed a fraud. Mr, Justice Fry in 
delivering his judgment in the case quoted with approval 
the following dictum of Maul J. in £vans v. Edmonds {t) : 

conceive that if a man, having no knowledge whatever 


Ip) Per Lord Wmbuky in Bose v. Wettson, 10 H, L* 0., 67S. 

( 0 ) L. E. 4 Oh, ApM See also Kmny v, Adimv*^emroi 

of Miml, 3 B. L. B., 0. 0,, 75. 

(r) Fsr Tubjssbb, L. J., Bawlm v, 3 Be G, and J,, 316^17, 

(s) L, B,, 7 Oh, B, 42, h} 13 G, B., 777, 786. 

* ‘""The doctrine is found,** said Lord Chanoell^wr Campbell in a case 
in the Eotrse of Lords, ** in the laws of all civilised nations that, if a man, 
either by avoids or conduct, has intimated that he consents to an aot which 
has been done, and that he will ofer no opposition to it, although it ooutd 
not lawfully have been done without bis consent, and he thereby induce 
others to do that from which they might otherwise have abstained h# 
cannot question the legality of the aot which he has so sanOticned, U the 
prejudice ol those who have so given faith to his wojMfe, or to 
infeience to ha drawn from Ms conduct*** (Mrmm % 

H, I. Cases, 829* ^ ^ i 
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on tbc subject, takes upon himself to represent a certain state 
of facts to exist, he does so at his peril ; and, if it be done 
either with a view to secure some benefit to or 

to deceive a third person, he is in law guilty of a fraud, for 
he takes upon himself to warrant his own belief of the iruth of 
that which he so asserts. Although the person making the 
representation may have no knowledge of its falsehood, the 
representation may still have been fraudulently inade.^^ 

An offer to sell property may be withdrawn before accep- 

Withdrawalof tance without any formal notice to the person 
oj£er to sell be- • -i -r . . i * /* 

fore acceptance, to whom the oiter IS made. It is snmcienfc it 

person. Notice, that person has actual knowledge that the per- 
son who made the offer has done some act inconsistent with the 
continuance of the offer, such as selling the property to a 
third person. Semhle^ that the sale of the property to a third 
person would of itself amount to a withdrawal of the offer, 
even although the person to whom the offer was first made, 
had no knowledge of the sale. SemhUj that the acceptance of 
an offer to sell constitutes a contract for sale only as from the 
time of the acceptance. The contract does not relate back to 
the time when the offer was made. The owner of a property 
signed a document which purported to be an agreement to sell 
it at a price fixed. But a post-script was added, w^hich he 
also signed — ^^This offer to be left over until Friday 9 a.h.’’ 
It was held that the document amounted only to an offer, 
which might be withdrawn at any time before acceptance, and 
that a sale to a third person which came to the knowledge of the 
person to whom the offer was made was an effectual withdrawal 
of the offer. («^) Eetraotion, therefore, need not be express. 

Where th^ vendors of land, in a letter acknowledging the 
Ooaditiomi ^receipt of an offer by intending purchasers, 
acoeptece. wrote as follows j*— ^^%hich offer we accept, and 
now hand you two copies of conditions of sale,’* and therewith 
Wolosed a formal agreement with conditions of a special 
? B mmMdf that the acc eptance was only conditional, 

(m) h B., 2 Oh, D., 40S. 


in 


CONDITIONAL CONTRACT 
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nnd that there was no final agreement of which specific por- 
iuxmanco could be eiiibiced as against the purchaseis (r) 

“Whcic a contract foi the purchabo of a lease stated that . it 
Mas made ^‘subject to the appro\al of the title by the piucluisex's 
bnliuitoi” ; it was Mil that in the absence ot mala /ji/ts or 
unreabOBableiiess on the pirt of the paicliaser or his solicitor, 
the Vendor could not eutoieo specific peiformanco of the con- 
tract, it the purchaser’s solicitor di'^ ipproved of the title, (w). It 
may be, how ever, doubted whether the addition, in a written docu- 
ment of the w'ords, ^'subject to the title being approved by our 
solicitoiV* could affect a contiaot for the sale of land, otherwise 
complete in itself, and whether the proper meaning of such 
words is more than that the title offered is not to bo accepted 
wiihout investigation, and that objections made on suchinvesti- 
gation w^ould bo subject to the decibion of a legal tribunal (a) 
An agreement for the purchase and sale of certain imnio- 
Coathtional vabie property provided that the completion of 
contract should bo ''subject to the approval 

htlo by Pui- purchaser’s solicitors, Messrs. Duti and 

chaser’s Holici- 

lop. Miittiy and that u they should not approve 

of the title, the vendor should refund the earnest-money 
and pay all costs incurred by the purchaser in investigating 
the title. The purchaser’s solicitors disapproved of the title, 
and the purchaser rescinded the contract. The agreement 
was not registered. In a suit to recover the amount of the 
earnest-money and costs, it wto hold (i) that, as&uming the 
objections to the title to be reasonable, the purchaser was 
entitled to rescind the contract ; (ii) that the agreement did 
not reijuire registration, for it was a document entitling the 
veadoo to a future right in immovable property and requiring 
something to be done thereunder, namely, the payment of the 
puTohuse-money on one side and the execution of the convey^ 
ance on the other (y)> 

V. 'b. ' 1.', ' 18 "llq., 180. ' 

(w) Mitiimr.Bmk L.B., 701.0, $?3. 

(ixf) Per llABb OAmNS, L. 0. in v, 

(p ) S'apol W V. 
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A eounaot by moan® ot letters n*quires two things . namely 
Conti act Dj an off^^r and an acceptance. If an offer is clog- 
i^ettci^, ged with a paitioulai condition, and an answer 

IS returned acceptino the offer but injecting the condition, that 
alone will not form a eontiart, oi if an offer be irade 
ind an answer is letuined accepting the offer, under 
certain conditions tliat alone is not a coutiact, although in 
both ca«^es it would be «o, if a third letter was sent simply 
accepting the offer (-) ‘ The answer,'* said Lord St. Leonards, 
^‘nmsfc be <i simple aceofitance without any new stipulation or 
any exception/' Under the Indian Contract Act the accept- 
ance must be (1) absolute and unqualified ; and (2) be expres- 
sed in some usual and reasonable manner, unless the offer or 
proposal prescribes the manner in 'which it is to be accepted. 
If the proposal prescribes a manner in which it is to be accept- 
ed, and the acceptance is not made in such manner, the pro- 
poser may, within a reasonable time after the acceptance is 
communicated to him, in^sht that his proposal shall bo ac- 
cepted in the prescribed inauuer, and not otherwise ; but if he 
fails to do so, he accepts the acceptance, (<;) for silence signifies 
assent, if it be coupled with some overt acquiescence. 

An acceptance subject to a condition and reservation is 
equivalent to a refusal coupled with a new proposal. In order 
to form a valid contract, the acceptance must be absolute and 
identical with the terms of the offer or proposal. Where a 
Court has to find a contract in a correspondence, and not in one 
particular note or memorandum formally signed, the whole of 
that which passed between the parties must be taken into con- 
sideratfioB* (&) The Statute of Frauds is a weapon of defence, 
not offence, and does not make any signed instrument a valid 
contract by reason of the signature, if it is not such acoordtng 
to the good faith an<l real intention of the parties. ( 0 ) 

{sii ''SSreecSwoeft'j^^ Oonveyanclig, 5ih 2^—20. As to coatraots 
% isale see Fmi Qmnim €mpm^ v. BmMt L. B., 1 I. A., 124 ; 

v. 3kmMh^ EHiMaK L L. E., 4 Bom. 126, 

M 

im jteiiS Oaieis, t.(}.,ffuas 0 v v. Horm^JPa^m L.B,, 4 Ap. Cas* aiik 

f49an 0TO»aoi!r% fi.R., 4 Ap. Cas., at p. ^ 
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The render of ceitaiti immovable property agreed to sell 
Contiaot bj such property and the ’>’ir<'ht>o“r ugrerj to pur- 
ai-o au 3 ct*' chaie it on the n nlerstaiulirg that t le p irchasPi 
01 ‘ ’ pa'-fc 111 the i>ui i,liast.-mouey and 

tiler 'with dlsoaiiyo i nuiiu ''oml-debls. due by the vendor for 
the pajmeut of wh' h su-’h piopeity va'? hypothecated in 
the bonds On '^nca nuder-.'^andiiig the vendor executed 
R conveyance of ■'Uch p<*peity to the purchasei. Meld, in a 
suit by the purchnr^r foi the possession of such property in 
virtue of such convcj'ducd, t’ at tbo ^.urchaser, not having paid 
such bond-debts or done anything to account for such part of 
the parohase-iuonev accoi Hug to such understanding, the con- 
tract of Sale had not been completed and the suit was there- 
fore not maintuinable (d) The defendant in this case was the 
vendor, and he had appealed to the Allahabad High Court 
upon the following grounds : (i) that the plaintiff, having by 
weans of a proviso which he did not mean to perform, induced 
the defendant to execute the deed of sale, had been guilty of 
fraud and was not en'itleJ to any relief ;aud{ii) that the plantiff, 
having filled to perf'im lus part of the contract of sale, was 
not endtled to a decree under that contract, and hie suit should 
have been dismi sed. In delivering the judgment of the 
Ooui t, Sir Eobci t Swart, 0. J., in femlia observed : — ^“Oa the 
merits we arc clearlv of opinion that the defendant's contention 
is right, and that this appeal must be allowed. The consider- 
ation in the sale-deed was 3ia. 16,000, Es. 2,000 of which was 
paid in cash, and the remaining Es. 14,000 were to be appliedi 
by the pMntiff towards the payment and discharge of three 
bonds. If this engagement had been fulfilled by the plaintiff, 
it would have been his duty to have returned the discharged 
bonds to the defendant ; but this he has not done, nor has he 
paid the bond-debts, or done anything to account for the 
E8.14,000 in the manner provided by the sale-deed. The eontraht 
between the plaintiff and defendant was, therefo^re, iaeowplst^ 
and indeed merely inchoate, and the property;, poseessien 

...UWII. I.n ti" ip -i; m ,r i . i..rt»i|l> iiihimii»h i i h , , „ „ ii m i , | | i „ ii i im , „ ,|i,i | lii ii 4 » ■i m ifii H n i ]| i l i pW | l»» -» 
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liansfer of 
owaersinp ot 
movable proper- 
ty when sold 
iRith immov- 
able. 

lilugtiation, 


\\hich he claims, did not pass to him. It is laid down in 
Sugden’s Yendors and Purchasers, 14th Ed , p. 241, that "a 
pm’chaser cannot maintain an action for breach of contract 
without having tendered a conveyance and the purchase-money/ 
and this appears directly in point in the present case ; for heie 
although there was an intended contracr and the execution of 
a conveyance or sale-deed, there has been a manifest withhold- 
ing of the purchase-money, and theieiore the plaintiff can not 
maintain his suit.” (e) 

Where an agreement is made for the sale of 
immovable and movable property combined', 
the ownership of the movable property does not 
pass before the transfer ot the immovable pro- 
perty, A agrees with B for the sale of a house 
and furniture. The ownoi ship of the fuiniiure does not pass 
to B until the house is conveyed to B. (/) 

Where it was agreed between A and B that, in consider- 
A mere agree- ation of certain proceedings to be instituted 
Id executory jointly by A and B,and payments to be made by 
o^mateasasate recoverj of cerfain property claimed 

inp^msiUt. by A against C, A would make over half of the 
property recovered to B ; but A, contrary to terms of 
the agreement, without *ho consent oi B, compromised his 
claim with 0, and obtained possession, — it wag held that tho 
agreement did not operate ae a present transfer of the property 
to B ; and that B the plaintiff could not sue to t Jeot A Semhh,-^ 
Bs proper remedy was a suit for specific performance or for 
damages for breach of the contract, to support which it would 
have been necessary for the plaintiff to have ailegsd either 
perfosrnuiQoe of her part of the contract^ or at loast that she was 
)3eadj and wil&ng to p^orm this condition, but was prevent 
by the wron^ul act of the defendant A. 


.et, tSTS, sec SS. See DkontShha Kmlma^ 


(t) LI,. B., SAHsipp. S( 

H Isuiiin Ooutiaet Awi, wwv jn^nurtufiivur jxiiefniimn 

fimk , eftaadm Bke^haf, I, L. E. 6 Bom. 564—6. 

„ m •%»< V. i»*w OAunaer Iftai, 11 B L R., 36. (P. 0.) 

See alss, fa|^a & d»sktd&r»ni f. me Gem qf Waide, 20 W.fi , 446. 
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The meic iciji ot a tonaut cnteiing info an agreoineut to 
piuoha^rVy P'“‘°hase the estate will not work a surrender ot 
<«iiant, his tenancy by operation of law , because such a 

contract contains an implied condition that the landlord should 
make out a good title, and it would he most unreasonable to 
suppose that the tenant intended absolutely to surrender an 
existing term. whil. it was unceiUm whether the pumhasi 
would be completed or not (h) 


When the purchaser of an estate paid earnest-money, and 
no time was fixed for the payment ot the balance, and tlu 

vendor re-sold the property within a week. It was held that 

the vendor was bound to have wailed a reasonable period ; that 
the second purchaser look nothing j and that the first purchaser 
was entitled to a decree lor specific pertorraance (?) 

A mere agreement to sell a certain property, without any 
consideration passing, cannot bar the right of the vendor on 
the same day to sell a portion of the property to a thii'd paitv, 
or invalidate the thii'd pirty's purchase ( /> 

Where parties have entered into a written contract for tlie 
piuehase of property, the Court should see whether a binding 
sale was intended although pnrchase-moaey was not paid. (1) ^ 
In suit upon a contract for sale, in which it was agreed that 

louldi^Ilf^"* ^Ot execute a conveyance the contract 
would itscli operate as such, it was held that the contract was 

Wheie an estate was sold under a contract at ten and a 
Mf years purchase of the net annual rent collections, and 
vanous sums of money were left in deposit with the vendee to 
meet vanous charges which were expected to aiise, and the 
giount of these eharg es were regulated by the vendor’s exoeet- 

ylv. " ' ' -- I ■ ■ ■ I ^ 

,877 

R., 385 j Zdihm t. 
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ations, and formed poitious of tbe stipulations of which the 
contract was composed ; but the net annual collections eventu- 
ally fell short of these expectations : Held^ that the ai>reement 
at the root of the contract, that the property was taken 
at 10| yeaiV purchase should govein the whole iiansaction, 
and that the accounts hotwee i the paities should be adjusted ac- 
cordingly. Here the arrangement between the parties was that 
if the luibtbood proved to be less than Es 1,048 (the amount 
slated by the vendors), the purchase-money of the whole 
property should be diminished in proportion. There was also a 
stipulation that the price of the estate should be increased 
in the same proportion, if the hastbood showed a larger yearly 
net profit than Rs. 1,040. {m) 

Where M executed on behalf of N a Idddvindmdhj or deed 
As< 3 ignmentof of disclaimer, disclaiming all right to an estate 
TOonth^^\ilow^ which he was one of the heirs-at-law, upon a 
consideration of receiving a monthly allowance 
for maintenance, and accepted a perwanah securing that allov- 
anoe to himself and his heirs : Held that the Idddmndmdh and 


the perwanah amounted to a valid contract by which the parties 
were respectively bound; and that the being founded 

on good consideration, was bintling on tbe heirs, who could not 
sot it aside except by returning the money which had been 
paid in advance on account of the maintenance allowance, (n) 

A contract for sale or purchase of land by a minor, whether 
consummated by a conveyance or not, is absolutely void, (o) 

A guardian cannot grant a lease of his ward’s lands in per- 
petuity except on the most dii>tinct proof that his doing so 
would beneflit the minor* Whoie no assertion is even made 
that such liie reason of the transfer, the presumption would 



be against the guardian’s kmd Jtde^ and there would be nothing 
to bind the ward, when be came of age, ftom disputing with 
^ ^ cancelment any such unwarranted engagement, ( p) 

(5) '' Jb^aoiery^"v.' §miadh<ir WrB,'472---*74*'' 


24 W3*, 28.(?,0,| 


mm Mmtmw. Mcmb Mm o/ 
^ K of Wa, XUnd 2 cL {gj. 


Also 28 W^^ 424 ; 
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An in&aiw' person is competent to pui'chobe, and also to 
letaiu what he purchases ; though he can not be compelled to 
retain it,— the transaction (if found to be disadrantageous to 
him) being liable to subsequent avoidance on the ground of 
his insanity. ( 7 ) Dealings of sale and purchase by a person 
uppaieutly saue, though subsequently found to be insane, will 
not be set aside agdnst those who have dealt with him upon 
the faith of his being a person of competent understanding. 
Nor can an infant take advantage of his own fraud in repre- 
senlang himself of full age. (r) 

In September 1849, one Kelsall agreed in writing to sell to 
MwArthur a four-annas share, and also to assign his interest in 
two-annas other share of a certain Indigo factory ; “half of the 
purchase-money to be paid at the time of the execution of the 
conveyance, and the other half on the Ist March following.” 
The same attorney was then employed by both vendor and 
vendee, but the latter shortly afterwards appointed other 
attorneys to act on his part. Oondsiderable delay intervened, 
in consequence (among other causes) of the attorney for the 
vendor insisting on the execntiou of the conveyances prepared 
by himself, wbioli the purchaser’s attorneys declined to accept, 
and vice verstL On the 3rd October, Kdsall gave notice that 
he had rescinded the contract. The following day McArthur’s 
attorneys offered their deeds of conveyance for execution and 
at the same time tendered half the purchase-money which was 
refused. On the same day the defendant Abbot purchased the 
interest contracted to be sold to McArthur and shortly after- 
wards sold the two-annas shareto the defendant Oreenway. Upon 
abillof complaint filed by McArthur against Kelsall, Abbot and 
Grepinva'T’, it tos hold by the late Oa’cutta Supreme Court 
(Peel C. J., Bnller and Oolvile J. J.) fintlif that time was not 
originally of the essence of the contract ; mondhj that it bad 
not been subseqnently made so by the acts of either party 

{q) Stephen’s C unmentariee, Yol. I., 6th Ed. p. 490. See Iiowevew 
Sec 11, Act IE of J87*4. As to soles of Lanaiio’s tsoaerty, wm mk p* 906. 

(?) Korr OB Jfiaud, p, 98— 101. > , 
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McArthur or Kelsal! ; third! f/ thafe (on the abt ve grounds, and 
R«5 McArthur rad not under the circumstances by reason of 
Wiifai dchy or other>vise disentitled him»eif to relief) 
Kclsall had improperly attempted to rescind the couiract ; and 
a sf)ocific performance was accordingly decreed. An injunction 
had [jreviouhly been granted, a^. against the other defoii lants in 
th’S suit upon the application of the plaintiff, in order to restrain 
th^'^m from making any further alienation pendente lite of the 
property in dispute. It is obviously consistent with natu- 
ral justice to compel a party to perform his contract, if it be 
possible, and the contract be not inequitable in itself, and to 
treat those, who with actual notice of it, take a conveyance 
in violation of it as equally subject to its obligations/^ ( 5 ) 

In re Dagenham Doth Company^ (t) there was an agreement 
Agreement for by the company to purchase land for £4,000, 

o^exceptioTal whereof £2,000 was to be paid at once and the 
terras. balance £ 2,000 paid on a future day, with a 

provision that, if the whole of £ 2,000 and interest was noli so 
paid, the vendor might re-enter without any obligation to repay 
the £ 2,000. This was held to be a penalty, and the purchaser 
was declared entitled to relief on payment of the balance of 
purchase-money with interest. 

Ancestral property” is not confined to such property as the 
Ancestral father derives from his father or any ancestor, 
property, means paternal property,” at least 

immovable property derived from the father, howsoever acquired 
by him, (u) and the sale of such property by the managing 
owner thereof is subject to re&tiictions, under the Hindu law. 
In Bengal, however, this fathei^s dominion over such property 
is absolute. (») We have seen that qualified owners and persons 
having a power of sale by implication under the Hindu law may 
$ell in case of family calamity, distress, indebtedness or other 


ill KelmU, I Taylor and BelFs Eep at p. 181, 167. 

If / Ja E*, 8 CIh.1, I.Q22 i» 

C«) goiUtin V. ffovr mohm Gfosmin, 4 W. R., (P.C.) 47. . 

(») See Sals? of Ancestral j^opwty, awis Oh. IT., Sec. ^ p, a&6^68. 
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pimsiire amounting to legal necebsity/X^^) ^'The expression 
‘kgal necessity,’ ” saidJIr. Justice Mahmood, ^'has not been ex- 

Le(rai ncccp- hausHvely defined by any authentic decision. It 
® only by instances that an idea of what amounts 

to legal necessity can be gathered from the Hindu law and the 
numerous decibsions to bo found in the reports. Mere speou- 
latiw iitigatiou can not be legirded as a legal necessity 
nnd^^r the Hindu law. But any litigation which has for its 
object the protection of property in possesion from wrongful 

invabion, may give rise to legal necessity It may 

aKo be conceded that a Hindu 'wido\^j when wrongfully deprived 
of her husband’s property, may raise necessary funds on the 
security of that property fur the purpose of recovering pos- 
session.” (x) 

Under the Mit&kshar4 any alienation by the father of an- 
cestral property made after the birth of the son without the 
coiibont ot' the sou, unless foi a purpobc justified by the Hindu 
law as a legal necessity, will not bind the son. If, therefore, 
the father, during the nnnorityof the son, alienated the proper- 
tieh in fraud of hi& creditors, such fraud would not bind the son 
who was neither a party nor a privy to such fraud. The acts 
of the father, even if fraudulent are not binding upon the son, 
inasmuch as the son does not claim through his father, his 
title being from birth , — a title wholly independent of, and equal 
to that of, the father, (5?) 

It is settled law in the Presidency of Bombay that one of 
se^ oral coparceners in a Hindu undivided family, may without 
the assent of his coparceners, sell or mortgage, /or mlmhU conri- 
hb share in the undivided family estate, movable or 
immovable ( r) Such purchaser or mortgagee of an unascar- 

(«?) Ummman Case, 6 M. I. A., S93. Baban Mahach^i v, 

Jhrmmjh J.IuR., 2 Bom., 666-*69. See also an^e^ Ch. IT,, ^ 

(A) and 8, pp. 256—303, 

^ ^ P* Grose v. BasL 

4 B. L, E., 0, 0, ! s 12 W,E., 0. 0*, 13. 

6m Kkhote Suh^e Bingh v, B^bu SwhMb 

( z) Yamdn Bkut 7, Vmkatezh, 10 Bom. (S3) ^ 
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urnvHl "hiia tail not Ixnbio j>aitbion in-sist npoii the pos^os^^ion 
oi any particular portion ot the imdividetl fainilv estate. 

. Ill tlu* rioht of a ('o-parconer io alienate ly 

<7>ft or othoruiM^ Iii-^ \c«t«d inleresi in the pr< perty hel<l in 
to-pnrtennit is h the ovl< nl ot the co"pnrconei'’s' share 

3J1 the iKarilimlar ]>rop rl} whkh is iho ‘subject of the alicnaiioin 
'i'ho ink is foiinch d n]>on the piinciple tliat each co-parconer 
!ms a \ested jnvseiil iincluidcd estate \u Ins share, ydiich ho may 
at an} time con\vMt into an estate in sevorylt^ liy a compulsory 
or voluntary jiaititi m, ami that such C'-taU* is transferahlc like 
any orlier interest in prop< rty. (a) 

A contract enierel into In a Hindu man led woman, jointly 
with her husband and separately tor herself, mast in the ab- 
sence of special circumstances, he eonsidei'ed as entered into 
with reference to her stridhau, which is analogous to a ^woman’s 
^ojiamte property in England, (h) 

Whore a share in an estate had been sold under a stipulation 

Saleiiiiden’c- that the purchaser should possess it himself as 
sermtxon. UjjiM , t • 

ot reconveyaTJcc. hmdlord, or, if desirous of parting with it, 
fthonld restore it to the original owner or his heirs at a fiiced 
price ; and the purchaser Inning been restrained by this agree- 
ment fiom selling off this property to a third person, had, on 
his retirement to England, given other persons a fiwmiwf lect^^ 
of it fovfffm years ; Held, that as the object of the original 
hfeipulation was to secure the constant possession of the share to 
somo ono with whom the original owner or his heirs, -who still 
retainml the residue of the cstiite, could keep up friendly re- 
lations, the grant of tlio farmer’s lease a violation of the 
covenaiit ; and that the hrirs of the original owner v/ore enti- 
tled to h^ve tho share in suit conveyed to them at the stipulated 
' price, (c) Here although the vendees were forbidden to alienate 
by the express terms of the okrlr, still they evaded and did tho 
nearest thing they conld to it, fey giving a loa&o for a long term. 



^nkaia Mia Ohinmij^aMMalia^. 5 Mad , I66-7L 

l % La^idanm^mhhm^ L u B., 4 Bom., 318, 
Smmth Sm v /. Jp. Wi^, 26 W. E.,379. Seoast<j 

of Eo-jsarohaso, «niff, pp. 326-<87, 
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Where pi opcrty was sold nominally by beiitlmiddrs, but iu 
SalebyBenA. reality by the real owner, and the consideration 
^vas the debts due from him to the vendee, the 
sale was held to be perfectly legal as against the real owner, 
and therefore as against creditors seeking to o-\ecut0 their 
decree against him after such sale, (cl) 


Section 1,— Conditions of Sale. 


Presumpiively a vendor is bound to know his own title, so far 
Duty of veil- at least as with onlinary diligence he may know 
a^t rae^ therefore bis duty “to give substan- 

eription. tially correct information, at all events to the 

extent of his own actual knowledge of all facts material to the 
description or title of the estate or interest offered for sale, 
but not of extraneous facts affecting its value ; the seller, 
for example, is not bound to tell the buyer what price he him- 
self gave for the property.” (/) A misdescription materially 
affecting the value, title or character of the property sold will 
make the contract voidable at the purchaser's option, and this 
notwithstanding special conditions of sale providing that eri'ors 
of description shall be matter for compensation only, (g) 

A condition of sale is bad as misleading (1) if it requires the 

Misl eadi ng purchaser to assume what the vendor knows to be 
Condition 

oisale, false ; (2) if it states that the state of the 

title is not accurately known when in faot it is known to the ven- 
dor. "When the conditions on the face of them purport to give 
•only a good holding title, the purchaser on being relieved from 
them is not entitled to have more than a good holding title. 
Even where the condition of sale is a misleading one, the puis 
chaser is entitled to have a good holding title notwithstanding 
the condition, or else to rescind his contract, {h) 


(d) M^urI)a(av.mii!anmagut,UW.K,m, Sea also .Mu' 

V. Bumm Bm, 24 W.K., 79. 

(e ) See ante, p, 1S9. 

(/) SApnCa,, 1S67. 

1. if 1 169 m**’ ^ ^ 

( 'i ) Swd rl I,. B., 12 Ch. D., 131. 



Sec. 1.] 


VElil DOE'S KNOWLEDGE 


4BI> 

Uailor the Specific Relief Act, the purchaser is entitled 
to a title free from reasonable doubt. {/) If there is an apparent 
doubt in a title, which can be settled only by further litigation, 
tlie purchaser can not be forced to buy a law-suit. 

'JTierc are several things which arc quite clear with regard 
to a contract founded on conditions of sale. One is this, that 
the vendor, who means to exclude the purchaser from his 
common-law right to have a good title shown, must do so by 
explicit and clear words. Another is, that, if the vendor seeks 
to exclude the purchaser by a statement ot fact, he must prove 
the fact to be true, and the statement of fact must be an honest 
and fair one ; it must not for the purpose in hand be a part of 
the troth only ; it must, so far as that purpose is concerned, be 
the truth and the whole truth. It must, therefore, not mislead 
an ignorant person. One of the main reasons why the Courts 
have treated conditions of sale in this way is, that the vendor is 
a person who knows, and ho is stipulating with the purchaser, 
a person who does not know. It is, therefore, of course fair 
that the person who does know should express his meaning so 
as to be perfectly intelligible to the person who docs not know. 
Another thing equally plain is this, that whore the conditions of 
sale are framed in bad faith, so as in effect to trap the pwrohmer, 
the Court will not hold him to bo bound. It is also perfectly 
plain that where the sale is under the direction of the Court, the 
Court will lean, if possible, to a more exact requirement of good 
faith and honesty on the part oi* the vendor}, it will endeavour lo' 
insist upon that fair, straightforward, honest, open dealing which 
ought to characterise transactions between vendor and purchaser, 
(jfy “I take it,” observed Cotton L.J., ‘'that conditions of sale 
must be fair, and in the conditions of sale thero must not bo 
made any representation or*condition which can mislead the 
purchaser as to facts within the knowledge of the vendor ; and 
that the vendor is not ^ai liberty to require the purchaser to 
assnipe as the root of his title that which documents in his 

Act I of 187?, Sec, 25, 01. (i) end (e). 

X, la re Bitnuier £road v. Munton, L.K., li Ch, D, 1#. 
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Jio'jntoaiou allow 1101 to bo tho tact, o\on though tlioao docu- 
ments may show a perfectly good title on another ground. 
VVIierethesale is by the Court, the Court is bound to take special 
care, if possible, that there shall be nothing in the conditions, or In 
the reprosontations therein containod, M inch bj poswbilif i can 
mUend a purcha'^er, because the imicha'-er has a right to 
ass nine that the Conu ivill take good eaio that thero shall !«■ 
nothing that can m any nay mislead hini a'- to the title ho i- 
getting.” (^) 

Vendors of land may, and constantly do in practice, sell under 
conditions reipiiriiig the purchaser to asHtmo particular states 
of fact aad title, Although when parties do not possess a title 
prior to a particular date, they in.-iy fairly make it a condition 
that no title prior to that datj shall be required, it is not fair 
or honest to say that the title commence, s on a certiiiu date 
when it docs not commence then, and when the %'endor has 
prior deeds in his hands which show hi.s title to he had. (/) In 
most cases the production of the earlier title-deeds would liave 
the effect of patting the purchasers oii their guard while their 
concealment or suppression takes in unwary purchasers and is 
a device often adopted by iinscrapnlous attorneys and land- 
agenls. 

Where there Is a condition of sale thao no title to the 
property sold shall be shown betore a certain date, the purcliaser 
ib entitled to aseertain ithunds that such prior title is not 
detective and that thero is no eonccalinent of an incuinbranec 
or other flaw in the title prior to that date, (m) 

^ Earuost-monoy i. a deposit of part of tlio purohusc-money 
with the vendor ; and iho inomput it i.s paid the pnrebaser ac- 
qiiiros a lien on the property agreed to bo solfl to the extent of 
such deposit, and such lien emtid only bo lost by reason of his 
tailing to carry out his side of tho contract. («) 


tn R'. J 3 Ch. JJ , at up. 149-60. 

JfiSius w! RraiK 

On) /W> V. .Y0ra^mi laUnia>ft, 1 Bom. IiaRep. Tf, I 
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A htateniont tliafc |>ro{)<‘r^v ib sold '!iiibjer*t to all of 

\vay and water and otlna* e,H(‘me!it;s (if any) existinfj over and 
irpon tlic same is frequoutly inserted in the contract. 

Where an advertisement i'* published by A, settino forth a 
dcbcrijdion of the ^illagos, and calling upon intending pur- 
chascr& to cohio Ibnvnrdj it was held that sncdi advertisement 
was substantially uu ini pi iu! warranty of title, and would in 
any ca^o, make him respomxbl i to the purchaser deceived bj 
such nusreprosentation. {o) 

Robtrictivc conditions of s do are of Uoo cktscs: (i) condi- 
tions whereby the purchaser i" simply prevented from putting 
the voiulor to prove pari iculai thimgs, in whi<*h case the pui*' 
chaser is at liberty to ascertain and prove them himself aliunde; 
(ii) the stricter form of conditions whereby the purchaser is 
required and bound to take certain facts as tiue, or a certain 
title as good, whatever evidence he may discover to the contrary » 
The purchaser is, in fact, to take aiich title as the vendor has, 
and he can not insist upon wlut he no right to insist on. 

A con tract for the sul(‘ of superfluous land of a railway company 
Condition that which had been conveyed by the company to the 
^ a conlaimnl a stipulation that the purchaser 

dtiecfcive title, .should admit and asmme that everything (if any 
thing was necessary) wms done by the company to enable them to 
sell the land as surplus land, and should not call for or require 
production of any ovklcuco to that effect ; and a farther stipu- 
lation that if the purchaser bhould fail to comply with the 
terms of tho agreement, the dt'posit should be forfeited to the 
vendor. The land was not sitiiate in a town or in-’ed for build- 
ing purposes. In the course of investigation of the title the 
purchaser discovered that tlu^ prior owner^j had not waived 
their right of pre-emption ; and as the vendor refused to remedy 
the defect, the purchaser brought an ai'tion claiming a return 
of the deposit and damages. The vendor then sold the land to 
one of the prior owners. II wa^ held that the purchaser was 
bound by the stipulation to «admit the title of the company to 

(c)i Sln^h v. G^ndort^ SUwaH <i& Ch, 9 W.B , 371. 
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sell fco the vendor ; and that as lie had refused to abide by that 
stipulation he had broken the contract and could not maintain 
the action, or claim a retnra of his deposit. “ If the purchaser,” 
observed James L J., “agrees to admits he must admit and 
assume for all purposes and upon all occasions that every thing 
was done by the company necessary to enable them to sell and 
convey the land to purchaser] and if he does not admit that, 
he has broken the contract and can not complain that the defen- 
dant has broken it. He entered into the contract vvith eyes 
open, and is not now entitled to be released from it.” (p). 

Freehold property was sold in 1877 subject to a condition 
that the title should commence with a deed dated the 30th of 
December 1867, and that no earlier or other title should he 
enquired into by tho purchaser ; it was held that the condition 
did not preclude the purchaser from insisting on an objection to 
the prior title which was not discovered through an inquiry 
made by him, but was accidentally disclosed by the vendor, (q} 

A sale was made by the Court of Chancery under conditions 
t obfeett precluded the purchaser from objecting to 

prior to aocu- the title prior to the document chosen as root 
** recitals in deeds more tkon 

20 years old conclusive. A recital covered by the condition was 
so framed as to conceal a defect of title prior to the date fixed 
for the commencement of title. The purchaser enquired into 
the prior title, and refused to complete on the ground that the 
prior title was bad ; and the Court being of opinion that such 
objection was well founded, it was held that the sale being by 
Court, tho purchaser was not precluded by the conditions from 
mising the objection, and ought to he discharged from his pur- 
chase. (r) 

If the vendor does not intend to offer an unqualified estate 
or interest, the qualifications should appear on the face of the 
particulars. Concealment in the particulars is not excused by a 

(p) V, Samand, L E., 12 Oh. D., 9. 

(?) SuM V. BdtAnm, h. E., 13 Oh. D., 148. 

(r ) Sle» V. Mke^ L.E., 13 , 196. 


Sec. I] 


PAETICULARS OF SALE 


r.y 


correct statement in the conditions of sale, though Ihc’se were 
read out at the sale, (s) 

, The particulars should fairly and accurately dcscribo the 
The es^ential’^ property, or the estate or interest therein bought 
to he sold. They should dc-scriheeverythinir which 
it is material for the purchaser to know, in order, to jaclgo of the 


nature or ^'ahie of the property. Permanent charges and 
I’estrictive rights should he noticed. Doubifnl pMiticnlars and 
conditions of sale are construed in favour of the purchaser 
Doubtful par- strictly against the vendor, but not so 

ticnlars. 3 ^ contravene a well-known rule of law or 

universal custom. Catching conditions as to title may 
Catching con- purchaser whose attention is directed 

ditions. ^0 objectionable character. Vendor’s under- 

taking in contracts will be strictly construed against him (f) 
Verbal declarations at a sale at variance with the particulars 
should he reduced into writing, by making the requisite alter- 
ations in the printed particulars or conditions. 


Where trustees sell under conditions of sale, a clause is 
usually inserted stating that the parties benohcially entitled to 
the estate shall not be required to join in the conveyance. (?<) 

It is not necessary, in the transfer of property subject to 
public rights to allege those rights ; they attach themselves 
necessarily to the land, and it is taken subject to them. (») 

Special mention ought to be made in the advertisomont and 
particulars of sale of any feet or circumstance in the property 
to be sold which gives to it some peculiar or additional value or 
attraction, or subjects it to some right, easement *or rentcharge 
in favour of any proprieror or proprietors other than the vendor. 

Where there is a road or a ghaut on the banks of a navi- 
gable river to be enjoyed as private property, portion of and 
inddent to the load to be sold, it is a very important 
Ingredient in the maiter of the conteaot and is usually stated in - 


(f) SJmamet v, BoUm, 8 Oh- 118, 

(q Derife T. and P., Stbi Ed., VoL I, 

M Oreenwood’s Brabtioe ot (kmvmadag, p. 19, 

(«> &am V. The Fm F^hera »f Wkitstaple, 11 H, h. C., 192. 
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the u(l\ eiii^“nieiit and p iiticularb oi ^^ale (tc) But tlie piucbasor 
to take ciu' to veiity these fetatomeats hy peiboual 
<dtM*r^at!on oi inquiiv 

At a sile by aactiou undei a cl *cice, the propeity sold ^^as 
n, fetaioJ in the paitii nkus to contain 7r>3 squaic 

jaulsui ihoHabout'^. and one of the conditions 
oi >ili ptoMiJed that it any eiior, uiis-stitcmenfc, oi omission in 
Ul*' |vutHulcUs should be discovered, it should notnnnul the Sdl<\ 
noi should any coaipensition be allowed bj iho vendor io pur- 
chaser m le&pccl theieof. The property was found to contain 
573 squaie vards onU, it ua& held, that the condition only 
applied to small errors, and did not cover so large a deficiency, 
and that the purchaser nas entitled to compensation. 

Leaseholds in Liverpool were put up for sale under the direc- 
M 1 1 n Court in four lots, under a condition 

lMrtictt3a»% that the purchasers should enter into the usual 
covenant for paying and ohbcrving the renis and covenants of 
til© lea^^eb, and iudemuifying the vendors therefrom. There was 
no condition as to the leases being produced, nor that the pur- 
ehaseiN should be deemed to have notice of their contents. As 
to one of the lots the purchasers stated the rents at wliich the 
different parts of it were underlet, and the amount of a mortgage 
on h ; Imt owing to a slip, did ?JO( mention tliatit was feubject to 
any ground-rent. It was, in fact, subject to a ground-rent of £43. 
A purchaser bought this lot for £1400, and applied to be dis- 
cliuigcd from hib purchase, both he and his solicitor deposing 
that tiny wtre led by the particulars to believe, and did believe 
that the property was not subject to any ground-rent i~Held 
that the pitrchaser entitled to bo discharged, (y) Jessel, 
M. R., observed cannot be said to be fair mode of draw- 
ing a particular of sale of lease-hold houses subject* to a 
ground-rent of £43 a year, to say nothing about the rent. I 
have never seen such a pariiouki^ though I have had a veiy 
great deal of escperience both at the Bar and on the Bench as ^ 

(w) P&r Phbab, Jm Mrhar v. BiBwa 0 f 9 at p. 134 

(^) IVhHUmore v. WhtUmoref L. B., 8 Ed., 603. 

(y) V. L. B , U CSs* B., , 




1 3 


SVLL TO THE BIDDER 


HI 

sales of lease-hold pioporty. I ashed boi^h sides whether any 
body else have ever seen such a particular. Not only did 1 uof 
obtain any response to that question, but I find that in this very 
ease the omission had oceuied thiough a mere slip, that the 
particular was intended to be in the proper foim, but that by 
some accident, the pen bad been diawn tbroiigh the statemeni oi 
the ground-rent It is said, and no doubt truly said, that as a 
inlc when lease-holds are sold which aie held at a peper-corn- 
lent, or free from rent, or at a nominal rent, that also is stated, 
and of course if the purchaser had been careful he would have 
enquired ; but still 1 think not only that ho was misled, but, 
if I may say so, that he had a fair title to he misled^ and oonbe-' 
quently that this is not a case in which the Court ought in the 
evercise of its discretion to direct specific performance. It 
must not be forgotten that the Court has refused bpecific per- 
formance even where the mistake of the purchaser has not boon 
induced by any act or omission of the vendor, and h fvHion it 
ought to bo refused where the omission of the vendor to duiw 
his particulars in the fair and ordinal y way ha, s conducod to 
that mistake.” (z) 

Where it was made a distinct condition of sale that the pro- 
Pubiicsaie. perty should bo sold to the highcbt bidder, 
without any restriction of the purchaser being a rebel or not, 
Held (i) that the government may, like any other seller, im* 
pose any condition it pleases with reference to the pioperly 
which it offers for sale, prior to sale, but is not at liberty subse- 
quently to the bid and deposit of the earuest-mony to disaffirm 
or annul it on a ground not only novel but directly at variauco 
with the terms on which it offered the property for sale ,* 

(ii) that the government was bound to make over possession 
iif0sp4atit0 of the chftaAeter of the highest bidcier, inaamnch 
m when the property nm knWked down the retaMoh of ven- 
dee ai|d vendor e^risted betweeiJ hhtt ahd the government ; and 

(iii) that a suit may, therefore, be brought against the govein- 
moht by such purchaser, if the government refubos to give up 

lx- ni 1.1' .■ir.rll- - I - ■n il , 1 

if) Per M.B:. in Jime* v, Mnmcff L, B,, U Ch., 59:S, 
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po’-be&isiion m ttanstei'' the {lO session caanotliei («) The Paw 
Council reinaiked that the government in condnctxtig the wiU 
“was exacHy in the situation of an individual selhng his pi o- 
perty by auction j and %\iien the pioperty wa« knocked down 
the relation of tender and vendee existed between the govern-' 
inent and the highest biddei”. 

The notice of the interests to be put up foi sale is alouu 
what must be looked to as affording an estimate of the \aku 
and extent of the purchase (h) 


Section 2.— Persons capable of Selling and Buying. 

Every person is competent to contract -who is of the age ot 
Who are com- majority according to the law to which he is 
subject, and _who is of sound mind, and is not 
disqualified from contracting by any law to which he is subject, (c ) 
Under the Transfer of Property Act, every person oompe- 
VTio can sell, tent to contract and entitled to transferable 
property, or authorized to dispose of transferable property not 
his own, is competent to transfer such property either wholly 
or in part and cither absolutely or conditionally, in the oir- 
oumstances, to the extent and in the manner, allowed and 
prescribed by any law for the time being in force, {cl) A 
man’s authority to sell or mortgage *' transferable property not 
his own” may be cither (i) express under a power ; or (ii) arise 
by implication of the law to which he is subject, e.^,, where 
npon an emergency family property is alienated cither by a 
managing member of a Hindu undivided &.miiy or by a Hi n du 
widow without the consent of her husband’s kin. (c) 

A, a trustee, is simply authorized to sell land by public auc* 
tion. He cannot sell the land by private contract (f) 

(a) 8lm Jkdl J3o&ra v. ShuM MtcAatmad 18 W. B. (P. C.) 4—8, 

(i ) WoomamfA JBoy v, Joymiee Debya, "W. E,, 1864 66, 

(e) I'he Indian Contract Act, IX of 1872, seo, 11. 

((f) Act IV of 1882, seo. 7, 

( « ) iSee mt« pp 279—83, 294—295. 

324 * 
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A, as the nusue ot e^^rtdn laud foi X, \ and Z ibeueii- 
ekries), is authorised to sell the land to B ioi a speciried sum. 
X, Y and Z, being competent to contract, consent that A may 
sell the land to 0 i« r a less sum A may sell the land accord- 

(i/) 

We La\e been tlic^ a sue may oe made of ancestial pro- 
•-ale by Kaita, ]jv the mananiim member of a Hindu family 

idmilyDPce^sity. — e. g. a lather, for :>alisi}ing a lanuly neces- 
sitj”. (A) The purchaser in all suen cases is bound to enquire 
into the necessity justifying the sale, to ascertain that the 
person he is doaliug \\ith is really the manager, and to satisfy 
himself that the sale u requisite lor the purpose of paying off 
a debt binding on the family or averting some family crisis or 
calamity. Ho must le reasonably led to believe in good faith 
there is a pAma facte legal necossiiy binding on the infirnt 
members of the famil}. For example, '•rit might bo highly 
desirable/’ said Mr, Jiibtice West, “in the interests of the 
family, that a mortgage and a bond at high interest should 
be paid off, even by a sale of ancestral property, rather than al 
lowed to glow to HU overwhelming amount. The mere fact 
that the father did not wait until the debtb and interest had 
grown to an unmanageable sum or to the iviiole value of the family 
estate, is not, we think a sufficient reason for saying that the 
apparent ground of necessity was wholly unreal, or a mere 
invention of the father and the creditor. The elpression 
‘family necessity,’ when used to justify the sale of ancestral 
property, must be construed reasonably, and the head of the 
family and those dealing with him must, in the interest of the 
family itself, be supported in transactions which though in 
thameelvee diminishing the estate, yet i)revent or tend to 
prevent still greater losses, A reasonable latitude too, must be 
ii^^anager^s jaHowed for the exemse of the manggeris judg- 
aisoretion uaent, especially in the case of a father, thougli 
this must not be eaitended so as to free the person dealing with 


<i^), to see. IL Act II of 188 S. 
See mt^ pp* 263, m^, 279-40, 
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him from tlio need of ail pfetnuiions where a minor son has an 
interest in the pioperty.’' (/) The c*ircurastan(*os must be such 
as not ro touch the and piopneti^ of the tiansae- 

tioii.'* Where, iheufcne, a debt of Rs» 88wah incurred after 
the father’s illness and consequent iinpo%orishment, to buy a 
.dock of bnfialocs v^dth wluch to rohume his busine^js as a 
milkman, it was held to be a valid debt, iiusmach the debt 
being contracted to put the father once more in the way oi 
earning a mtiintenanoe, was created under the pressure of 
a family necessity ivkich the Hindu Law fulltj recognkeiL That 
law does not require tin fathee iv he dowa m idle^iess until star- 
vation u actually at hh dooi before parting with the family estate ; 
it recognizes as necessity any emergency in which plainly, and 
not through any course of subtle or sophistical reasoning, the 
proposed transaction is the only obvious means, or the obviously 
prpper means, of averting some greater calamity, as absolute 
pauperism would hoT (j) A bond fide purchaser for value 
trom the father or other Kart^ of the family wdll, therefore^ 
be invariably protected. 

An alienaliou by a Hindu widow of her deceased husband’s 
estate for pious and religious purposes, made for her own spiri- 
tual welfare, and not for that of her deceased husband, is not 
valid. (/) But her doniimon over her strklhua is absolute. 

The first thing to be done by the solicitor of the purchaser, 
on having a communication made to him by his client of a 
contract entered into by him for the purchase of an estate, is to 
ascertain, by due enquiries, that the purchaser is competent to 
enter into and peifcei the contract in view, that is to say, not 
prevented by infancy, coverture, or the like, and moreover, that 
he is not so placed with respect to mj personal conuoxion he 
may have with the estate, or influence over the vendor, m to 
be prohibited by the policy of the law from becoming a 
purchaser. 

OJl Babaji Malmdaji v* Kmhu^*i 2 Bom , 606«— fiO. 

( i) 669. Compare the observations of Mab% OJ , mk p. 278^80*. 

Fturm v, Jm iVermin, 4 All., 48§. M 4 Saks bv 
Hindu Widows, see mie^ Oh. lY, 7 (A> au3 7 pg ^ * 
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Trustees are forbidden bv “ the rules of equity and good 
Who should conscience’’ to purchase the trust-estate except 
^^Tniste^es.^^^’ under the eye of the Court, ^^est they should be 
induced to abuse their trust by exercising their legal povveis 
o\er the estate with a T?iew to their own advantage.’* (?) 

A directs B to sell A’s estate B buys the estate for 'himself 
in the name of 0. A, on discovering that B has bought the 
collate for himself may repudiate the sale, if he can «thow that 
B has dishonestly concealed any mateiial fact, or that the sale 
lias been disadvantageous to him (m) 

A directs B to sell A’s estate B^ on looking over the estate 
before selling it, finds a mine on the estate which is unknown 
to A. B informs A that he wishes to buy the estate for himself, 
but conceals the discovery of the mine. A allows B to buy, in 
ignorance of the existence of the mine. A, on discovering that 
B kne\v of the mine at the tim^ he bought the estate, may either 
repudiate or adopt the sale at his option (a) 

A directs B, his agent, to buy a certain house for him. B 
tells A it cannot be bought, and buys the house for himself. A 
may, on discovering that B has bought the house, compel him 
to sell it to A at the price he ga\e for it. (o) 

Attorneys and pleaders cannot stipulate beyond just profes- 
Bargam with bional allowances. The Courts of equity, upon 

client, niald i i ^ 

general principles of policy, will not permit an 
attorney or a pleader to accept anything from his client pending 
the suit, except his demand. There would be no bounds,” said 
LoihI Thurlow, the crushing influence of his power, if it 
were not so.” (p) An attorney, vakil or mukht&r should not, 
tlierefore, as a rule purchase of his client during the conti- 
nuance of such relationship between them, lest the situation of 
tiia client should rendqr him upahle, without feat of 
ence, to refuse the g(yH(4tafci<Suis of.te tafeil or mnk ht^r. 


{1) V. S Ym Wt ; v. TrmMc^ 9 YeS. 246 ; Bander-^ 
mn V, WtUm% t$ 60?. pp. 381—^7. 

(^ 1 ) Act IX of 1878,^60. 215, Jllus (<?). 

^ ^ i ^ iamtr4ien* 

12ft also Mtmim 

. Umhari, iFm^ 
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Agents and auctioneers, with respect of the laud-, of thru 
principals, executors and administrators as to those of their 
testator or intestate, assignees or trustees of insolvents, com- 
mittees of lunatics and guardians of infants, are all looked upon 
as trustees, and are thcrefoie under a general disability to become 
the purchaseis of the estates under thoir charge. 

And the rale is the same as to stewards or managers of 
tiluks and zumindaries, for their personal superintendence of 
such t&luks and zamind3,ries may have furnished them ivith in- 
fnirasition of mines and other advantages unknown to their 
principils. (q) 

So a person chosen an arbitrator, eamiol buy up the unascer- 
tained claims of any of the parties to the leference ■ it would 
corrupt the fountain and contaminate the award (;•) 

Whore a person cannot purchase an estate himself, he cannot 
buy it as agent of another, and perLap*. eonnot even employ 
a third person to coniniet or bid for the t ‘•late on behalf ot a 
stranger, (s) 

Whenever, therefore, the purchasers solicitor, upon the occa- 
sion of a contemplated purchase discovers any of these disabili- 
ties, it behoves him to recommend an abandonment of the 
contract, as the purchaser will, in all these cases, even after 
payment of his money, and the execution of a conveyance to 
Mm (unless the contract was carried into execution under the 
sanction of a Court of Justice), be considered as a trustee only 
for the vendor, and consequently will neither bo capable of 
making a title to a future purchaser, nor be secure of a peace- 
able enjoyment of the estate himseli. 

But if none of these disabilities exist, it will then belong to 
the purohaser’s solicitor to prepare a memorandum of the con- 
tract for purchase, to be submitted to the vendor or his solicitor 
for approval, and to he thermipon signed by the parties. It 


V. & Tea, 488; OmmA v. Sam7>kim, 
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mould br ) undent on llie part of tbe purchaber to obtain tho 
signature of the vendor to the draft of the agreement before 
the engrossment thereof on stamped paper for exeontion by the 
paities. 


Section 3.— What the Agreement* should contain. 

The preliminary contract for sale and purchase entered into 
by the ^endor and purchaser need never be complex or unneces- 
sarily prolix, but should ordinarily contain (i) the names of 
the parties, their designation and place of residence ; (ii) the 
agreement and the consideration ; (iii) the nature and descrip- 
tion of the estate or interest in the immovable property sought 
to be sold, the tenure by which it is held by the vendor, the 
leases or tenancies to which it is subject, and (iv) the time 
within which the transaction is to be completed. 

Where, however, the state of the title of the proposed vendor 
is defective, an open contract must sedulously be avoided, 
and such restrictive stipulations ought to be inserted in the 
contract of sale as will effectually protect the vendor. When 
there is no necessity, special conditions need not be inserted. 

It seems advisable in agreements for purchase, where 
tlie consideration is an annuity for the life of the vendor, to 
expressly declare, that the death of the vendor previously to 
the completion of the contract shall not put an end to it, 
although a payment of the annuity shall not have become due, 
or having become due, shall not have been made or tendered; 


* Tbete very little variety in the fonnal parts and infinite diversity in 
the essential stipulations of Agmments; and, thei efore, forms and pi eoedents 
are ofi less use in the preparation of those than of any other mstniinents. 
iThe draftsman having onoe made himself acquainted with the usual shsiie 
of an amement; must prepare sooh as come befm him item a considera- 
tieti of w peculiar oiroutustimees of each ease, with but httie regard to 
hia precedent book The leading terms of agreements are generally drawn 
out by tim parties thaaMplves, and the task of the pnrfesid^ draftsman 
poniaste in amuging ^ose harms m proper ordar, dothing tiiem with legal 
ahd hhc deficiencies of provirion for unforeseen con- 

tmmriss* be pits^awd be eperial or eomplioated, 

hWa itif of pop«de!0»ble cBfiSoul^, end one wmOh can be sueoea^mly 


, f I . 
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but tbat , on the contrary, the purchaser ‘'hall he entitled to a 
conveyance, on payment of a proportionate part of the annuity 
up to the death ot the vendor, (f) 

"V^'hother the sale is by private agreement or by public auction 
the contract or the conditions of sale should ti\ a time ior the 
completion of the sale on a day certain to bo named therein. 
Such time is not of the essence of the contract, unless there is 
a stipulation to that effect either express or by implication. 

It is usual to stipulate in prhate contract for a deposit by 
Deposit. the purchaser in part of the purchase-money. 
And in sales by auction, ono of the conditions to be clearly 
stated is that the purchaser mating default and neglecting to 
comply with the conditions is to forfeit his deposit as and 
by way of liquidated damages to the vendor. It must also be 
stipulated that upon such default being made the vendor shall 
be at liberty to re-sell the property and hold the purchaser liable 
for the deficiency in price upon such re-sale and the expenses 
thereof. 

If the deposit is large in amount, its investment between 
the sale and the completion of the purchase is frequently provided 
for, in which ease the vendor will bo entitled to any increase, and 
must bear any loss in the value of the investment, (m) Should the 
purchase he vacated by reason of a defect in title, tho purchaser 
will be entitled to receive the deposit with interest from the 
time of payment, together with his costs of investigating the 
title, and he will have a lien on the estate for the deposit. (®) 
Where the deposit is directed to be paid to the auctioneer, he 
is entitled to retain it until the contract is completed, without 
paying interest fox it, because he is considered as a stake-holder 
or depositary (w). The vendor should be cautious as ta whom ha 
employs as his auctioneer, for any loss hy the auctioneer’s insol- 
veax y fslls oa him («). 

18,4 

I 

I 
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or tht‘ condifioiH of ^ilts as Hi< <-a«!e maj bo, 
iiiieivst tn <ortain^ a ^.tipulation for payment ol‘ 

oi!i< ihi'ic if from any ^au^e v^hatover the pur- 

ha^-e is iiof co^Mple^-ed on iho J«iy it 2 reed npoii. In the absence 
of siicli fetipulution the purchaMn* ib not to pay any interest 
'jomtliecb} fiW for the completion. The interest usually 
'stipulated for, is 12 pe»' cent | er annum i^^pecial conditions 
is 10 inUrest may bo in«eited in the contract as agreed 
upon bet noon tbo parties. 

In the Pif .sidcncy-lWub oi (Jalciitta, BombaTy and Madras^ 

, , , , the contract and tlie conditions of sale nsually 

jltliveiy 01 Uu 

*i)winct, contain a btipuktioii, that the vendor shall 

nitbin a given time deliver to the purchaser or liis solicitor an 
ibstract of title ; but the vendor is not bound to deliver such 
abstract indepoudcatly of such condition If upon the pur- 
chaser’s application the vendor delays to deliver the abstract, the 
purchaser is reUe\ed from the usual condition as to reqaisition . 
and objections being dclivei’ed within a given time from such 
delivery of the abstract, (j;) Tiie wilful default of vendor to fur-* 
nish an abstract within a proper time, when requested by the 
purchaser to do so, will entitle the purchaser to be relieved 
from the contract when the time fixed fur completion has 
expired, (a) 

An abstract at the time of its delivery to the purchaser 
should be as perfect as the vendor can make it. The abstract 
will be considered imperfect, if the concurrence of iincum- 
brancers, or if any third party whose consaa^t is necessary, 
can not be required. 

Eastrictive stipulations arc conditions intended to relieve 
the vendor from his primu ftwie liability to deduce a markets 
able title, — must therefore be expressed in language the most 
clear and unambiguous hut if there be any misapprehension as 
to their meaning, they will be construed in favour of the person 
whose rights are restricted, (a) 

(iy) 2 Beat. 17. 

(4) ilmith t* W^tk^ 4 Drew, S38. See ank p. 487. 
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Bpecia] couditum-, wanaritpd by ilie state of th( title, may 
be and usually are inserted m the eontuct, thus the expense 
of obtaining copies ol doi-uments not in the vendor’s possession, 
and other e\idonc0 requisite to leiify the au^traut, may be 
thrown upon a puri-hasei (h) 

A tiustec selling mat stipuhtc toi hbeity to lesomd the 
contravt in tie ttent ot objections being taken which he is 
unable to i emote, (ij 

Eestiictiie stipnlatious as to title is no bar to the investiga- 
tion of earlier title. 

One of the most common conditions lestrictive ot the rights 
of a purschaser with refeience to title is as to the commencement 
thereof. Theiendor may stipulate for the production only of 
such title or evidence of title, as he may have, and a purchase!, 
under such a stipulation, will be compelled to complete although 
the title may he defective (d) 

The stipulation for retardation of possession is a condition 
Condition as intioducfad for the benefit of the vendor, to en- 
to post pone- able him, in case the conveyance were ready to 
non. be executed befoia that day, to prevent any ob- 

jectoQ on the pait of the vendee from being made to the 
payment of the money, by reason of the existence of any con- 
tract empowciing possession to be ictained against the pur- 
chaser until that time 5 which otherwise w'ould be a defect of 
title, as the purchaser usually buys not subject to any lease but 
with a view to possession, and but for such provision would, 
on the payment of the money and execufion of the convey- 
anee, be entitled to immediate possession under the contract. («) 
A tenanoy-at-will is determined by a contract for sale from 
the time at which possession is agreed to be given to the 
puwhaBer. (/) 
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Where possession is giien by the render to^ the purchaser 
Beneocial prior to completion of the baigain, it is propei 
ooonpatiou by jj}nj stipulate for the payment of rent oi 

Foieoompietion t,ompensation foi u^e and occupation by such 
nui chaser 


Section 4.-0f BeeoisHion of Contracts. 

A contract for sale might be rescinded m various ways; 
w, by the mntal consent ot seller and buyer , 2nd, y 
fomaaceot some or the conditions .greed upon i ™, by 

ef a ro».n.bl. tame (,e,n tb. dote of the centrsa i 4 h, 
by reason of force, frand, error, misropr.srnl.bon, ^ 

fluenoe and other grounds of nullity. Resousiou o 
contract must be made within a reasonable time by the p y 
haling the right to abide by or le-ciud such couhaot. 0 
t “orepnite a eon«it within —““f 
end may be c.nofasive eridenee. of an election to ^ 
contract. Where, therefore, one elects to rescind a contract, the 
repudiation must be prompt and effectual, “ as 
.ible after discovery of the true state of things. 
for the right to rescind may vary greatly, and much will 
.a their special form ; but they must be acted upon hmd 
The right to rescind must be exercised as soon as it aiises, f , 
.f once waived, it can not be fallen back upon. (A) 

A person who has become the owner of a property which 

hota.Lvc.ylMo about, may it to u I»™“ ^ 

Vith it and in that case a material misrepresentation by th® pw 
' ’ 1 4 . 1 , and even an executed ooaveyifflo® 

ihaser makes the contract, ana even “u 
mrsuant to it, voidable at the vendors option. W 




filgoAot.IYofi6e2, 
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Allliongb a \oa(Ioi IS not bound to disclose ptUeni* 
lioscission foi ''^bicb tlie buyei could with uulmar^j aue dis^ 
McntVmltou- covei, ij) yet he must not uliile selling conceal 
Shi defects, ^ material defect, or divert the bu}oi’s attention 
fiom it ; (i) ior such conduct is calculated to decei\Oy and 
is a fraud upon the purchaser (/) 

A sells a held to B. There is a riglit of o\oi the lield 
of which A has direct personal know ledge, but which lie couceab 
horn B. B i& entitled to ha\e the contiact icscindcd (jji) 

If a vendor, aware of a serious nuisance affecting his pio- 
perty, entiusts the sale to an agent who is ignorant of it, anrl 
who, on being asked by a purchaser, innocently dtMiies its 
existence, the confcr<act ought to be avoided (/i) 

Where a vendor knowing that he had no right or title it» 
tho property lie wishes to sell, or being cognizant of incum- 
brances or of latent defects materially lowering its value, 
sold it and neglected to disclose such defects to tho purchaser, 
it was held (i) that theio was a fraudulont concealment vitiating 
tho contract ; and {ii) that tho vendor \vas bound to refund tho 
purchase-money to tho vendee who had been oubted by a pri<n 
purchaser from the same vendor (o) 

Whore a pai ty to a coiitiact seeks ideate fiom its obligations, 
on the giound that, foi some leason or another he is entitled 
to repudiate it, ho musfcasbCii this light as soon after becom- 
ing m&To of it US he reasonably can. Long inaction unac- 
counted for must bo held m equity to be n ratification of the 
contract, (/?) 

He who would disaftirm a coni met entered into by mistake, 
mMfc do m within a leasonablo time, and will not be allowed 
to do so unless both parties Odu bo replaced in theii ouginal 


position^ (q) 


Act TV oi IHHS, see, 55, pam, (k) cl (a). 
Bait’s V and P , 5th Kd , p. 

Aot IX of 1872, sec. 17, cl. (2) (4). 

Act I of 1877, geo 35, ulus, to d, (u)* 

% Maoq , 158. 
Mhan 0hm ‘ 
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'J'he I till cil ol one of tlio parties to a contract to cairy ont 
I voibal agreement to register the deed not contained in th<' 
contract, does not give the other party a right to put an end 
to the contract in toto. His proper remedy is to apply to 
enforce registration under the Registration Act (?*) 

Where a person purchased ccitain lands under a bill of 
sale in which the vendor undertook to apply to the Revenue 
Authoiitios for the transfer of the lands to the name of the 
purchaser and did so, and both parties understood what they 
were doing: — Held that the refusal of the Revenue Authorities 
to enter the purchasers name in the muiation register idid not 
constitute a ground for cancelling the sale, and demand- 
ing back his purchase-money* (s) 

The plaintifiP IToor Ahmad purchased the property from the 
defendants Nawab Seraj-ood-dowla(mortgagor) and the Plaintiff's 
son (mortgagee) for Es. 22,000, of which he paid Rs. 2,500 
down, and retained 19,500 to repay money duo to the plaintiff’s 
son under a inoitgage of the same property. The deed of 
sale contained provisions that the purchaser was to take upon 
himself the entire responsibility of settling with his son the 
mortgagee, unci w'as not in any circumstances to be entitled 
to reclaim the pareha-^c-money. Afterwards the defendants 
refused to effect mutation of names in favour of the plaintiff 
on the ground that he had not paid off the mortgage claims, 
and so fulfilled his pari of the contract, but they did not re- 
pudiate the sale or the plaint itfs title thereunder* It was held 
that the refusal was not tantamountjto a rescission of the sale, 
atid that a suit for the recovery of the purehase-money would 
not lie. (f) 

When it is provided by c<mdiiions of sale of land that the 
vendor shall not be bound to show any title prior to an instru- 
ment of a certain date, the purchaser may insist upon a defect 
of title appearing aliunde and before that date, and if it be 

(f) ^hmmnhd Mop v Mop Mmpai Singh^ 14 W. R , 2h 
4 M XMa v* dWiirfm ffaram XimmTi 25 W 

If ^M0m V* Nmr AhmH ^ N* 194 



4S4 


EESCTSSIOi: UNDER CONDITION [chap VIII 


jjfoi'ed to may lesioinii tho contract and i cooler back 
e.une«t-money, inteicst mkI c^pences. (m) 

In ino^'t caijcc ol rescission the speciiil circumstances of each 
case will more or less affect the measure of coinpensatiou to be 
applied ; the geneial principle being to seek, by means oi com- 
pensation, to restore the parties to substantially the same 
position as if the contract had never been nude ; and tvhno 
both ate equally innocent, there ought not to be a bias unfacr m- 
able to defendant, but it the misconduct of the defcndKiic has 
furnished the giound for the rescission, he can scarcely ospect 
the Court to he cunously precise on behalf of a wrong-doer, (o) 
Upon a sale of land, one of the conditions piovidsd that 

Eight to res- jf any objection was persisted in, the roiido/s 
cmd Compen- , , ,, , , , „ 

sation. might rescmd the contract ; and another con li- 

tion provided that if any mistake should appeal to have been 
made in the de»ciiption of the property, or of the vendors’ in- 
terest therein, such mistake should not vitiate the sale, hat 
compensation should be given. The purchaser objected that 
certain minerals under the land appeared to belong to the 
lord of the manor ; the vendors answered that this W'ould 
not be compensated for, being the result of an enlraii" 
©hisement as to which there was a condition. The pm chaser 
persisted in the objection, and the vendors gave notice that they 
should lescind the contract The purchaser then filed Ins bill 
for specific peiformance with compensation, and the lendoie 
by their answer alleged that they had in fact a title to those 
minerals, but had rescinded under the conditions i—HelA, that 
the objection taken by the purchaser was an objection to titlo 
to part of the property sold, the removal of which miglitm- 
y<five a long Mid expensive inquiry j that the vendora had a 
right to rescind and that performance with compensu^ou woald 
i^ti be opmpelled. (w) 
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CONDITION AS TO IDENTrJ V 




The owner of en estate agieed to sell it for £250,000, rupre- 
Asygnment of senting it to contain 1,630 acres. The purchaser 

rTpresentatiot S®11 to a compauj for £350,000, of 

Lien on df posit, which £150,000 was piid to him, (£7.3,000 
in cash, and bonds tor £75,000) and he paid the ^ endoi ot the 
estate £50,000 as a deposit. It appealed th it the estate con- 
tained less than. 1,100 acres, and the company, having at the 
time only £1,536 in hand complained to the pnichasoi of the 
deficiency, and he then wrote to the vendor declining to com- 
plete. The company afterwaids rescinded the contract, and 
the pmchaser brought an action against the vendor foi 'the 
deposit, which was compromised by the vendor repaying the 
deposit and rescinding the contract. The company filed a bill 
against the purchaser and some other defendants who had 
agreed to share mth him, for a return of the £75,000 and of 
the bonds. It was held, (i) that although the financial position 
of the company might render it convenient to them to rescind 
the contract, and though they might otherwise have been leady 
to take the smaller quantity of land, they were entitled to re- 
scind the contract, as the purchaser was unable to complete 
with them ; (ii) that the company weie entitled to rescind on 
the ground of misrepresentation though they might have been 
able to ascertain the extent of the estate ; and (iii) that the com- 
pany were entitled to re-payment of what they had paid, and to 
a return of the bonds, and that they had a lien on a portion of 
the £50,000 re-paid to the purchaser, which had been paid 
into Court. («) 

One of the articles of the contract in the above, provided 
that the e tate as to extent of acreage should he taken to be 
conolnsivoly shown by certain deeds. *He!d, that this was 
merely a conveyancing condition as to identity, and that, 
coupled with the representation as to the acreage it did not 
e^top the company from Teaoinding on the ground of deficiency 
the Boreage. (y) 


* I 


.fejiwWrifa V, ♦ Ok 101. 

h L.R., i cib., at p. JO 6 - 1 B. 


l‘V COURT 


[Cnu’ Vlir. 


Uii. 


)■ 


The defendant may bhow that at the tinm of ilie p\oontiou 

«iound,ofde- of the contract, he was under sonic duic^s or 

Icnce by an (Jiggijilify to eiiteriiilo the horoaiu, or \\as tiamlir- 
luiwulmg pm- 1 

chasei* lently induced to eiiier into il, oi that ilie toniiaci 

is imnioitil or 'void on ^luund of jMiblic policy. But a cvmiiacf 

legal in its inception can noc be rciulered illegal bv maltei 

( A fiiGto. (s!) The delendant may, on the otTnu hand, admit 

the ^ ahdity of the original agreement and pro\o fads cmistitu- 

tiug a Mibfeequeut ^^ai^er thereof. A mere verbal waiver oi a 

written agreement is liowevei no defence. Where ilio agn*enmnt 

aud its breach is admitted, a release and Satisfaction in w'riHng 

may be put forvvaid in bar of the suit, (a) 

Any person int ‘rested in a contract in writing may sue to 

When lescis- have it rescinded, aud such rescission may be ad- 
pion may be ^ . 

aOiudged. judged by the Court in any of the following cases, 

namely: — (i) where the contract is voidable or terminable by the 
plaintUr 5 (ii) where the contract is unlawful for causes not ap- 
parent on its face, aud the defendant is more to blame than the 
plaintiff ; and (iii) where a decree for specific performance of a con- 
u’act of sale, or of a contract to take a lease, has been made, aud 
the purchaser or lessee make default in pay meut of the purchaser- 
money or other sums which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subject- 
matter, and the Court finds that such possession is wrongful, the 
Court may also order him to pay to the vendor or lessor the 
rents and profits, if any, received by him as such possessor. 

In the same case, the Court may, by order in the suit in 
which the decree has been made and not complied with, rescind 
the contiract either so far as regards the party in default, or al* 
together, aS the justice of the case may require, (h) 

Beseission of a contraotjn writing cannot be adjudged for 
Aescissioa lor mistake, unless the party against whom it 
i is adjudgedi can be restored to substantially the 




mu: r<'R r iMPLKrro^^ 


A pliinlUi hwtitutino a suit ioi ht^ apCM peifoiinanco cf 

^h^vh, ii\* ^ } jn \vriuu«, nui^ ])! t\ 1 i tlie alternatiw 

f avti foi Jt'^sc* .r* 11 

b.oa t ’at-, if th<' < null let earn or specifically en- 

t-orcedj it ifiav L- 1< t-iu 'c<^ and il*dn< nd ii)> t » be cnneolled ; 
end ilie Cou t, :l- rtiuios «> culoi ‘ tli< < onnnot sjjecifically, 
iiuvT ii to . '-eiud d an I cl iixeied cp a'^oordlnglv. (d) 
Oijt il^e It ^ei«'-ion uf a oeitiar*, the Court may 

ii 1 ^ - t qui’T tne { iit) io \iluaii -ucli lolicf is gran- 

'V”cVtaiiu Vjtio ‘ make auy <*on pon iition to tlie other 

wluc'h justice may 1 qm»o (t^) 
la an open < oiUr’et. Oie port’ ‘s u.u not themselves 

by ihoii feiipnlatioii^ in ^^^ltten coutriu t fUed any time for its 
entire eompielion, or for the complotion of nnri‘«» of it in their 
viuvebsi\e tgt ,tht‘lau says that a reiftouiblo iime shall be 
given for its ooj ’plotion, and foi the tiLbig of the progressive 
‘ tops in it T!i»' pay aont and the convex anoo are oonenrront acts ; 
and ho who 1“^ t<^ sue oa a bioacL of bhe couiiact, or claims to be 
in a posuioa to icscdud ii, vkeii ie-»cindable, mn^t avor and prove 
his readintsA io do the act on lus side^ whien is to bo concurrent 
with, ami the con^ifleratiou f»)r tho act oi the other. (/) 
Where a time i*- Hkc 1 by tho contract for the delivery of an 
abstract, and both parlies eonse {uenily know that the time is 
feo fixed, the purchaser umst neveithelo's in equity give notice 
to the \eudor, in reasonable time befoie the day arrives, that 
be will require tlio abstract to be then <lelivere<l: if be does not 
give this warning he will not in oeptity be able to rescind, (g) 
The Courts of etputg Imre always been tolmuit of slight delags ; 
since many unforeseen canoes, difticulcy a'> to title, or as to 
money, may occur to the most honast and willing contracting 
parties. If this be the rule, even where a certain day is fixed 
and the Court of equity has to struggle against a rule of kw, 
does it apply to an open contract where no certain 
ilmo k fixed, (h) 


f AcI I of 1^77, sec. 37, (e) sec. 38. 

Per Tmt, 0 J., MeAfthw v. HdsaUf I Taylor and BelFa Eep.* 188. 
0^ t, Mm/rm, i ym* Jw^Sl 3 . 

V. MdsaUi t Taylor md 

m ' 
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li adaj IS h\(*d h\ iho vendoi foi the completion ot the con- 
tract, and not waned, the buyer must be jead} with Ins monev 
at that day, it the seller is ready to convey. These are con- 
current acts, and if the buyer is rea<ly, the bargain could not be 
avoided, meiely because the buyer had pro\ioubly misrepresent- 
ed his ability according to the then state of ciicuiiistanccs 
and probabilities. “Legal fiaud, that is such fraud as will 
defeat a contract, is not identical with moral fraud ; oveiy ordi 
nary chanter of the excellence of the thing which he sells, when he 
makes untrue repiesentations, not amounting to legal warranties, 
offends against morals. But the rule of law is CiWiat Emptor % 
and if a buyer falsely describes his ability, but no'verthtlesb 
has his money at the day, the contiact is not defeasible.” (i) 
When time is not originally made of the essence of a con- 
Time made tract for the sale of land, one of the parties is 
of contmcT^by not entitled afterwards by notice io make it of 

notice. Rea&on. essence, unless there hab been soma default 
able time for 

completion or nnroa^ouable delay by the other parly ) 
After a delay of two years on the pai-t of a vendor, he gave 
notice to the purchaser to complete Ins contract within Ihree 
weeks, and th.it if he did not do so, the vendor would treat the 
contract as at an end; it was held that the time limited for 
completion tias under the circumstances, unreasonably short, 
and the notice, theiefore, of no efiPect. The vendor brought an 
action claiming a declaration that his contract for sale yas at an 
end The purchaser made a counter-claim. Held that the 
defendant was entitled to deduct his costs from his purchase- 
money in priority to a mortgagee of the plaintiff, whose mort- 
gage has been created after the contract for sale, but befoie the 
commencement of the action, {k) 

When, after a contract for the sale of laud has been entered 
Idfeo, a notice is given to make time of the essence of the oon» 
iMMi, tire question whether the notice is reasonable or* not 
ptii^ bp judged as at the date when it is given. (?) 






ex post FiPTO 


m 


Outuoiduicc of n contiact, the pirties aio to he put in sfalu 
quo i e, in tli ^ same po'?>ition as il no contract had ever been made, 
^^Tid when thib is no longei possible, there can he no lescission, {m) 

It there he a condition that the purchaser shall state his 
objection'- to the title within a limited period, and that if the 
seller shall not be able or ivilliag to remove them, the seller 
may rescind the contract, that would give to the seller the 
option expressed ; but if the seller express a willingness to 
icmove the objections, he makes hxs option not to take advan- 
tage of the condition, and he can not, <it any time afterwards, 
lescind the contract, (n) 

If a party with hill mfonnaiion freely confiims a contract, 
which he was at liberty to rescind, he will be bound by it, and 
no new consideration is reqiiioite to give validity to the 
confirmation, (e) 

Where a puichaser is entitled to be lelieved on the ground 
of concealment of a fact establishing the invalidity of the title, 
it is not important that he has not been e\ict€d . if the rightful 
owner is not baned by adveise possession, though he may never 
assert his right, the purchaser can not be compelled to remain 
during the time to run in a state of unoeitainty whether, on 
any day during that period, he may not have his title impeachedp 
A Court of e<iuity is bound to relieve a purchaser from that 
state of hazard into which the misrepresentation of the seller 
has brought him. (/) 

A purchaser may, of course, have a light to avoid a purchase 
by matter post facio^m where the subject of sale was a gentle-* 
man’s residence and some of the ornamental timber was cut 
pending an inveriigatxon of the title, (y) 

A condition in a contract for sale that, if the purchaser shall 
tnake any objection or requisition in respeefc of title or ethetwise 
which the vendor shall be unwilling on ground of expense or 

g M fftUh Momem v, Arntw 22^ li , 529 , Mahamtmi 
y. Unm^i 3 Mad, H.O., 390. 

T0m0t V. XO Sim . 410 

V. $ Ves . 146, 149, 152, 158, 159. 

i V j30a s.0. 2 Swaost, 287. Per 

f 2 Wh, 591 , Act 1 o£ 1877,s«c*24^aias^t9 
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oilierwM to c >mp!/ with, the "^nJoi aua anmd the •'ulc, dop^ 
aot enaljlo a iv^udcr to le^cind the (onti *t m a case whcie he 


fails to show ii ay title NThate^n*; ami \\iiiC the piirclia&ci lu^ 
incurred expeii'^e i i the ia-vesti nation of tl 3 title and otherwise, 
the vendor wul ho decieed to pa\ daini^f^s f:n breach ol the 
agreement in Jiddition to lefimd oi the deposit. ( } 

Where^in ( \eciition ul ad( lee pissed against a peisoii nho 
had previous!) bc(a adjadicat 1 ai insoiseai, poitions of his 
pioperty (then ^e‘'lod iu the Ohicial Assignee) ai< attached and 
sold, the purchase* is entitled t » ha\ the sale s<'t aside under 
sec* S13 of the Code of 0ml Ihocc,iluro, notwiihoiaudiug that 
the Official o acvpiiesces in the oaL, and is eoatent to 

receive the s ’e-p*ocee(k (^) Mr Justice Fiel I in deli\eiiag 
the judgment of thj Coiiri ob'^oived : — think tlnit, ai tin 
time of the alhchaient and sale, this paitkidar piupeity could 
not be said to kau" belonged to the judgment-debtor ; noi could 
it be said that he ^ over that piopcity or the profits thereof 
any disposing po'ut c v inch le coulci txoj< iso for his own bene- 
fit ...The < ss It ot the Oflitlal A ngme lan be put no 

higher than a cunvcyaaco by him to the ippcdant. We think 
that, as the jadg lon^-debtor had no sal mUo iatoiesl in the 
property, the apj dlaat (iho pureha^>er5 could not ol>taia any 
title to tho pioptily by ’vixtuc ot the c xecution-^alc. If, in 
consequoneo oi ih as’-ent of the Oflic ial AssigTicc and his subse- 
quent lafcifica^ioii of tho the appellant would have a good 
title in so far thai th) Official A'^H.gnce might bo afterwards 
estopped from disjmtmg tkxt title, it is clear that this title 
would bo acquired noi hy reason Ot the sale, but by estoppel 
as aga^inst the Official Assignee ; an I wc think the purchaser is 
entitled to reij?c ins option us to whethei he would accept 
the title which the Official Assignee can gixe him, and is entitled 


to if he chooses, tiiat he declines to hike a title which, not* 
the Official Assignee's assent, might afterwards be 
nation, on tho ground that the Offidal Assignee had 


liHW 
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no poAve to cil^ow the sale to stand, or had by doing so, 
ohtaiio d less than the ma ket*valuo of the property. The real 
qinstiun we have to decide is, whether under the term s 

of sec 31d ol the Code of Civil Procedure, the person whose 
propel ty ]oup ited to bo sold had any saleable interest therein, — 
thit i«, at ilie time of sale; and we think that, in conse- 
qu'mce of the vesting older under 11 and 12 Vio, Cap. 21 
the judgment debtor had, at the time of the sale, no saleable 
interest in this property ; and therefore under the provision of 
the section tlie pui chaser is entitled to have the sde set aside. 
The pine^ ase-money will be refunded to the purchaser.” (^) 
Eusgission- for Mistake. 

In th"* n 1 X 1 m Lmorantia Jwis hand ea^msat, the word 
has ihe seine of general law or piiiate righi according to 
citcunistance® Ignorance of pirtTCular private lights is equi- 
V lent to igaorancG of fact (v) When the word is used 

in the sense of denoting a private right, tho maxim Tgnomntia 
juns no)i has no application. Private right of owner- 

ship is a matter of fact, it may be the result also of matter of 
law; but if p irti< ^ contract under a niutu il mistake or misappre- 
hension as to their relative and respective lights, the result is 
that iho agroement is liable to be sen aside as having pioceeded 
u[»on a common mistake A cont’act to purchase one’s own 
propinty is aafioali ratione innlihs and is therefore void in 
equity for v ant of consideration, (t?) 

A mistake ns to the suhjeet-ni.tttr of a contract is of three 
descriptions. It may be a mistake as to tho esshtenoe ol the pro- 
parly agreed to bo sold, or a misappielionsion as to the identity 
thereof. Again it may have refereac*e to the quantity or quality 
of the land or tenure forming tho subject of s<de. Where mistake 
is a special ground for relief, the right to such relief is lost by 
negligence. Persons who enter into contracts are presumed to 
know the law of the land. Mistake of law is taken to be the 

ireslilfc of negligence^ but the presumption may be rebutted by 



M It JR., 9 Oftl, atj^p. 21&— 20. 

M V. 1 Ves Sr., 126 

1 1 P# m <?(K5pr v PMb», L,B., 2 H Jj., 149 & 1 iTO. 
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UNREASONABTE PraOE 


[cbav nil . 


.special circumstances, ^ l\v showing the 1 iw to be doubtful 
nt the time. But where the mistake is a mutual one of fact, 
negligence is no bar. The Indian Contract Act 1872, provides 
that a contract is not voidable because it was caused by a mistake 
as to any law” in force in British India; but a mistake as to a law 
not in force in Biifcish India has the same effect as a mistake 
of fact, (w) 

Where both the parties to an agreement aie under a mistake 

Agi-c ement maiter-oC-fact essential to the agreement, 

void wneie both , ^ » 

partiesaie undei the agreement is void, (a) The forms they have 

matter-of-iact. gone through are inoperative, inasmuch as the 

parties ivere never ad idem and their minds never met. “It is 

essential to the creation of a valid contract that both parties 

g-hould agreo to the same thing in the same sense.*’ A being 

Qualification. entitled to an estate for the life of B, agrees 
to sell it to 0. B was dead at the time of the agreement, bat 
both parties were ignorant of the fact. The agreement is 
void, (y) All erroneous opinion, however, as to the value of 
the thing which forms the subject-matter of the agreement, 
is not to be deemed a mistake as to a matter-of-fact. 

A contract is not voidable merely becau'ie it was caused 

UniUteul mis- by one of the parties to it; being under a mis- 
take does not ^ « a /• 

tiToid a contract, take as to a matter-of-fact. (-c) 

Where the purchaser has by mistake given an unreasonable 
price for the estate, the Court will in a proper case of fraud or 
imposition being made out wholly rescind the contract. But the 
purchaser’s mistake must not be due to his own negligence* 
If a party be entitled to come in to Oourfc to rescind a contract 
for sale not completed by conveyance, on the ground of mistake, 
he must not be guilty of laakea or delay after the mistake is 
discovered. Where a purchaser by mistake bid for a wrong estate 
at an auction-sale, it was held that, as he never meant to enter 
|<^tiieoontrae%it wod^ be equitable to compel him to 
whatever may be his liability in damages at law* ( 0 } 
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NOTICE OP MISTAI^E 


II ^ 

Whore a piece or parcel of land not in the oonteinphitioii 
Effect oi of the puttie', i.s included by misbike in the de- 
parcels. scription of a property sold by auction, the pur- 

chaser is not entitled to a conveyance of such piece or paicel. (b) 
The Court will not hold the plaintiif bound by the defen- 
dant’s acceptance of a supposed offer which was never really 
made, nor yet require the deleiidant to accept the real offer 
which was wrer effectually communicated to him, and tvhich he 
perhaps woiild not have consented to accept ; but will put the 
parties in the same position as if the original offer were still 
opon.(c) Where the Court comes to the conclusion that the 
parties did not rightly understand each other, “it is not possible 
without consent to make either take what the other offered.” (d) 

Mistake as to price can arise only when there is an unqnali- 
Effeot of mis- acceptance of an erroneously expressed or 
lake as to price, understood proposal. If the proposal is misunder- 
stood by the acceptor, it is for him to show that the misunder- 
standing was reasonable. If, on the other hand, the proposal 
is by accident wrongly expressed, the proposer must show 
that the acceptor could not reivsonably have supposed it in its 
actual form to convey the proposer’s real intention, (e) In 
Wehskf -v. Ceei? (/) tho defendant sent awiittenoffer to sell 
property and wrote £l,i!50 for £2,250 by a mistake in a hurriel 
addition of items performed on a separate piece of paper, 
kept by him, and produced to the Coui-i On receiving the 
acceptance he discovered the mistake and at once gave notice 
of it. Under the circumstances specific performance was refused. 

The Plaintiff’ sold to the defendant a field containing a 
Mistake in well. Tax was payable to government on the 
field as well as a tax on the well. The deed of 
’ sale expressly provided for the payment of the tax on the field 
by the defendant, but was silent as to the tax on Iho well. 
Olove mtnent recovered the amonnt of the tax on the well from 
V. Ves. Jan., 810. . 

Polfook’* Principles of Contract, ard M, at p. 446. 

V, I Ves. & B,, 684 686. 

PtrtWk't Pttawj^ef Owia:a«t, 3rd K4L, pp. 449—60, 

Beat., fist i ' 
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the pUmi’ff lor 1871, the 'Aell stood f n^e^crl in fbe eoveru- 
inent-books in the pUmiiff s name T1 >1 antif su< d to ro- 
<.over the aniomit fiom the dofe U It lu Id U\ tao 

Bombay III ^h Cocut tnt mi 1^1 3 ^ >t Mb "n d tnidun 

^\as noi liibic to 1 uni use i lo ]? i t la un |hiJ b 

him to gotemmenf ; and that if lo ‘‘ ni he lti.d of 
sale, to piov le foi \he }>Ajment ol the ^ i ^ o t the \\cll by the 
delendmt, si ould ha\c arisen fiom a nii'-ti‘ n Ins inlv lemeJv 
was a’^uit foi lefouning the deed &o as to in ko i( aocoul iiith 

the actaai oeuient between the \ uix^^ th^ ti lo of tie (r/) 

Where by iriMike a put onlj (5 iu^it ) or the piemises 
Mistile 01 inunided to be de'-( ubod m the 

boand-iu s dee<l, and would a^ono to the luction-pnr- 
chaser under bill of sale in execution of the deeiee upon sneh 
mortgige, it was held the Court ouoht to inteifexe for the 
rectification of the insfeiumeiit, and tlub re gird being hid to 
the intention and subsequent dealings of thr tgieeing paitus, 
it ought to be constiued as if it had expressly and fully mort- 
gaged and conveyed th- entire premises in q lo t on 

Where a piece of 1 ind is held partlv (5 is) by a peimi- 
nent lease and p u bly (8 biggas) by an arnnhuhna gi anted almost 
simultaneously and intcndel eventually to be changed for a 
lease, and theieupon the whole pioco of land is thrown into one 
compound, and o'^cupied, and neu biuldiugs aie elected thoie- 
upon with the consent of the leS'^or, and there ib no faiiuie on 
the part of the lessee to comply with the teims of the grant, it 
was held that the permanent grant is to bo impliedly extended 
to the entire premises (13 biggas) in question, notwithstanding 
that no lease w^as formally granted with respect to the remaiu- 
lUg portion as onginally contemplated (A) 

RESOISSIOK fob MlbI>ESGROT10i;r. 

Heie inaccuracy of language or inisdescnption will not 
a sale-certificate The intention of the parties must 

... 
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Although jid'^a diiKti'sttatui >uu nn\t, Tuvonhtiost ton 
much caie caniiot bv bc^sfcowid upoi. the thsaiptiim ol the 
paicels, “paitieuKiilj when the piopeit} hii not been deult 
with foi some jcaib, and changes }n,\o taht n jilaeo leiuUxinCf a 
now desciiption nocc&sary.” Win a thou* is a pbin, it ‘•hnnkl 
bo veiy acciuato It moie is conipiistd in it than thn vcinloi 
intended to bo iuchidod, the (IoihI will bo ueUlied, the pin- 
chasor having the option of having the couti let annulled. (/) 
A mifalcaduig statement oi omission m.ido b\ nioic hit*edlossnesj 
or accident may dopiivo a vendor of Ins light to spooilie per- 
formance, oven if such that a moio caieful htijei might Mi 


have been misled 

Knowledge by the purchaser of iho oiroumstance*! of fho 
pi opoity sold makes an exception to the general lulo that a 
misdescription vitiates the sale, and spocilic performanco may 
be decreed with or without abatoraont of price, notwithstand- 
ing the misdesoiiption (A) Whore a pnrohasor is poisoually 
acquainted with the leal state of property sold, ho cannot, ou 
account of a oirouinstauoo of which ho w’as all along perfectly 
aware, and which was patent, either reject the contract, or 
demand an abatement of price. (}) Misdosciiptiou is not a 
good plea in the mouth of a defendant when he is not in ihot 
misled by the desciiption. (?«) If, therefore, the purchaser was 
aware of the nature and quality of the property at the time of 
his purchase, a more misdesoriplion in the contract or conditiona 
of sale will not entitle him to an abatement of the purohaso- 
money by w'ay of compensation. The rule is based upon the 
princqile of oaveoi tmptor. 

The purchaser will be entitled to compensation for a deficien- 
cy in quant%, where a certain sum is named and the estate is 
at ^e same time professedly bought at so mueh per * 

or where the quantity is stWd, and there is notiWng to rebttfe 

ordinary presumption ihat the price was paid with reference 


R ,4 Ijj, 

lot 8m IdL p. SIO. 


^ V. 

h. 82ft. PoUo^e r. of Contraoi 
» V. AeWiMt, lo Tea., ^06. 


1 ; M/k T> JSMmk, L B , 
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to thf qnanli(\ T>) tlic Englibh law, wlieie pait of tho 
land agreed to bo sold turns, out to be the propeity of a stranger, 
so thatjhe vendor can not give the purchaser possession of 
it, the latter is, generally speaking, entitled to enforce the per- 
formance of the rest of tho contract, with a proportional 
abatement oi the parch ase-inoney (n) 

Where lands claimed under a cirtificate of sale as being in 

Mi'.Jesonption one village, are found to be in another, it is open 
of land Idea- ^ 

tiftoation. to the plaintrfi to show that there has been a 

misdescription, and that although the name of the former was 

used, the intention was to convey the lands he claimod situated 

in the latter, (o) 

A party who buys a specified tAluk with tho additional 
description that that tAluk contains so much land, gets the 
whole laud which the specification of his vendor covers and 
which was intended to be sold, although it may he more than 
was contained in the additional description, (p) 

An ambiguous description in a mortgage must be taken 
Ambiguous “osf- strongly against the mortgagor, tho party 
aoscnption conveys the property. Sir Richard Couch 

in giving his reason for this rule said : — “ If the description is 
ambiguous, it must be taken most strongly against the mortga- 
gor, the party who convoyed the property. He cannot take 
advantage of tire ambiguity and say that this property did not 
pass, if the description was sufficient to pass it,” (y) 

The defendant who for twelve years had occupied land as 

Misdoscnptiott tens^nt, purchased it at a sale by the Receiver, 

Ju a sale of laad 

hrSeoaiTer. but refused to complete the purchase on the 
giottnd ef material misdescription in the advertisement of sale, 
in that a read and ghat, comprised within the boundaries men- 
tioned in the advertisement, were not the property of the parties 
land the Receiver purported to sell, and also that, to make 
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bighis by estimatiou, lying between high and low water maibs 
bad beau taken into calculation. The owneis of the property 
bold having biongbt a suit against the defendant for specific 
peiformance, the defendant contended that the Eeceiver was a 
iieoe&sary party to the suit, and that the sale had been rescinded 
by a statement of the Eeceiver that ho would toifeit the deposit 
in the event of the defendant not cariying out his contiact. 
In support of his objection to quantity, the defendant relied on 
on a Collectorate chitta as showing that tho area of the laud 
sold was only 9 bights, 8 k^t^s, 10| chittflks ; the same chitta, 
however, in giving tho eastern boundary of the piopeity, des- 
cribed it as lying “on the west of the low-water of the Ganga” 
Held, that there had been no rescission of the contract 5 that the 
plaintiffs, being owners of the land down to low-watov mark, 
were entitled to all subsequent accietions, and were, thorefoie, 
entitled to include in their measurement all land down low- 
water maik ; and having regaid to the fact that the defendant 
was personally acquainted with the piopeity sold, it was not open 
to him to lepudiate the contract on the ground of miadesciip- 
tion The plaantiffs weie entitled, therefore, to a decree for 
specific performance. (»•) 

A purchaser is entitled to recover pait of his purchase-money 
when the properly has been misdosciibed unintentionally, (f) 
A oonvoyanoe of too much may be lectifled after the purchaser 
has entered into possession. {() 

The specification in a sale-deed of land, of the area of tho 
knd sold prhnd fade implies that tho aioai was rogaided as mate- 
rial by tho parties, and unless it is clear that the precise area 
was not regarded as material. Pioportional compensation will 
be awarded to the purchaser of land, the real area of ■which is 
found to fall short of tho area specified in the deed of sale, {« ) 
la Suktnm V<tdu v. Trimhahji Velji it was contended on bc- 
Wf bf the vendor (appellant) that tho montiem of the area whoie 

I I ■ 

(r) OrngaMm v. Kan naih 9 B L.E., 128 
) Dart’s V. A V., 5th Ed., 124, 697, 
ft*) &anad v F^mhei, 80 Beav., 446, See disc Act I o£ 18/7, sti 51. 
^ %£» r, UBouj, IQ, 
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the boundary was given was mere surplusage, •while the pur- 
chaser (respondant) insisted that what he contracted to purchase 
was 30 acres at Rs 500 per higlm and this ho did not get. Mr. 
Justice West in delivering the judgment of the Court said:— 
“The land sold is described in the conveyance as containing 30 
awes. It appears to have contained only 19 acres. This is a 
very material discrepancy ; but it is said that the specification oi 
the area following the statement of the survey-number and 
boundaries was a mere matter of description, and that an error 
in this respect after the transaction had been completed, affords 
no ground for compensation. No case precisely on all fours 
■with the present one has been cited to ns from the English 
reports. In WhUUmore v. Whiitemore, (v) there was an 
express provision against annulment and for compensation 
in case of misdescription. The question was whether the 
operation of this condition was excluded by another which in 
terms excluded compensation on account of any enmr as to 
quantity. Those cases in which a deed, failing to express the 
real intention of the contraciing parties, has been relieved 
against, rest on a principle not quite applicable to tho one we 
have to deal with. The question seems to be whothor tho area 
of the field, as specified, was an essential part of the consider- 
ation for the payment nrade by tho plaintiff, or whether, 
although the area is set down as matter of description, he bought 
and took the field as a particular object identified and esti- 
mafed for the purpose of the contract independently of tho 
circamsianoe of its area being or not being so much as 80 aores. 

the speoificatiou of the area implies, we think, that 
the is regarded as moiterial by the parties, and is the quali^ 
ty, or one quashties, s^ially had in view as the basis of 

their contraot ...The principle of proportional oopv- 

pensaisem appears to be founded on jusiaoe, and to be tho 
sfeoul4 be applied in all such eases, except where li! 
iisat the preoiBe area Was not regarded as material** (w) 
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Beotion 5.— Of Refund of Deposit or Purchase-money. 

A person who purchased joint-family property without 

notice that there were contested rights, and in the belief lh<it 

the vendor was eutilh'd to sell or grant a manmsi lease, was 

held entitled, when a third party came forward and claimed the 

propel tj, to recover the pm duse-money, unless tad conduct or 

bad faith could bo brought homo to him. (a) 

In a suit by a purclnscr of immovable property to recover a 

Action for deposit, paid by him on account of the purchase- 
lecovory of ^ . ,1 at. j i. • 

deposit. money to the auctioneer, the vendor having 

refused to convey to tho purchaser, same by a deed, uhich 
should describe the promises by reference to another deed, not 
shown to tho purchaser at the auction, and of the contents of 
which he had not then any notice; Held (1) that the pur- 
chaser was not bound to have tendered a conveyance engrossed 
to the vendor for execution, together with the residue of the 
purchase-money, before suing to recover the deposit 5 and (2) 
that the money having been deposited -vvith the auctioneer as 
a stakeholder, and being in his hands, the action to recover it 
lay against the auctioneer, and not against the vendor, (y) 
Whore a solicitor acting for a vendor receives tho deposit on 

Deposit of the sale of an estate, the law will not imply, as 
eamest-Bioney . , . ' „ . , . 

with attorney, in the ease of an auctioneer, that he receives it 

as stakeholder. If he professes to receive it as agent for the 

vendor he is bound to pay it over to him on demand, (z) 

The defendant having executed a voluntary conveyance, 

agreed to sell the property comprised in it to the plaintiff, who 

paid a deposit, the plaintiff refused to accept the title, and sued 

Ihr the deposit. Held, that the defendant (vendor) could not 

ipjiftke a good title, because the voluntary conveyance might 

have swje been oonSrmed by a consideration!, aad ita invalidity 

'&ecefere depended on a doubtful state of hoks ; and, secondly, 

>) Ohmder Q^ai hkio iSm, 25 W. K., 368«"79, 

y '>’• 4 Som. Bep., O.C.f , its. 

Q.iS, to, 
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bocauso the defendant could not compel the plaintitf to concur 


in defeating the previous conveyance, aud making a good title 
to himself; and that the plaintiff was, thcrfore, entitled to 
locovor the deposit, (u) 

The plaintiff agreed to purchase land and paid down the 
Atieomciit for puicluse-money, kiking from, the vendor an 
nott'itysti^ion agreement that if ho did not legister tho con- 
veyauco, he would return the pnichase-mouey. The plaintiff 
entered into possession ; but the vendor tailing to register the 
conveyance, ho sued to recover back his purchase-money. 
HeUf that he was entitled to a refund of the purcLise-money. 
The purchaser who had obtained jicssession might or maght not, 
according to the particular circumstances of the case, be liable 
to pay the vendor a leaisonable amount for the use and occupa- 
tion of the land ; but when no set-off is pleaded, the vendor 
could only claim such amount by a separate action. (&) 

In oases where sales of ancestral property by a Hinilu co-par- 
cener, are set aside at the suit of another co-parcenor, the latter 
can only be compelled to refund the money, if it can bo satis- 
factorily shoTO that it went in to the joint-family estate, (c) 

If the failure of considmation results from tho default of 
the purchaser himself, he is not entitled to recover, for there is 
nothing inequitable in the defendant retaining what has been 
paid him under tho contract. Thus a purchaser who has paid 
a sum by way of deposit and afterwards fails to complete, can- 
not recover the sum as received to his use by the defendant. {Sf 

Where a purchaser, after depositing earnest-money for thd 
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A contract was diawn up whereby D agreed to execute anc 
register a bill of sale in consideration of P depositing a part ol 
the puce Rs. 1800 with one K and executing a bond for Rs. 2, OOC 
to bear interest conditioned for the pa-^ nient of that sum by a 
iixed date, the transaction to bo completed within a specifio<l 
period. D was ready and willing to perfotm his pai t of the con- 
tract by the time named, but finding P would not complete the 
purchase but demanded back the carnosi -money, ho oold the 
property to a third party foi Rs 8,800 P then sued to recover 
the earnest-money and damages. Held (i) that P was bound to 
show that the oiroumstances were such as to give him an ©juit- 
able right to have back the earnest-money , and (ii) that had 
it not been deposited D could have justly sued for damages to 
the extent of the loss incuired by the second sale, and therefore 
P was not entitled to recover the 700 rupees, 

If the conveyance has been actually executed by all the 
necessary parties, and the purchaser is evicted by a title to 
which the covenants in the conveyance do not extend, he can- 
not recover the purchase-money either .at law or in equity, (/) 
This rule of English law has been approved and adopted by 
the High Courts of this country, (y) 

In one case a sale lor arrears of revenue having been set aside 
Refund by irregularity and the purchaser turned out 

doTeminent on of possession and decreed to pay mesne piofits, 
erwtionof pur- * r 

'chaser at leve- he was held entitled to recover purchase-money 

nae sale. received it. (/t) 

Subsequently to the sale of land by a private vendor to a 


|iur<dias6r, the Crown advertised the land for sale. The pur- 
attended the Crown-sale, bid and became again the 


lurnhaser of the land. Held by the Supreme Court of 
jl^tlie ptirchaser had not su^e^ that etioi^ 





BEFUND FOB MFlCTENOr. 


vjn 


Where a sale by iwo co-parceners in lavor of another \Yag 
^el asidoj on the ground that tlie bale a co-parci nor withoul 
the consent of others was illegal,— It was held on the suit 
of the vendee to rccovoi the puroiiase-mouoy from the des- 
cendants of the vendors, that the pnr(‘lvist'-monoy was like a 
debt, and payable by the heir, in propoiDiou to the bhares in- 
herited by each. (.;) 

The vendor of certain land agreed in the conveyance which 
Ao-ieemeatby registered, that, in case the land actually 

7 cud or toie- conveyed proved to bo loss than that purporting 
iiioooy III c^e to he conveyed, ho should make a refund to tho 
a" a'cie^riu ptirchaser of the pnrehaso-money in proportion 
quantity. yalue of the qixantity of land deficient. 

The land actually conveyed having proved to bo less than that 
purporting to be conveyed, and tho vendor having failed to 
mate a refund of the purchase-money in proportion to the 
value of tho quantity of land deficient, the purchaser sued the 
vendor for the value of the quantity of land deficient. It was 
held by tho Allahabad High Court .that the agreement being in 
writing registered, the limitation of 6 years provided by art. 
No. 116, seh. II., Act XY of 1877 was applicable to the 
suit (A) Mr. Justice Spankie in delivering his judgment in 
the case observed as follows i — ^“The three contingencies set forth 
in the contract of sale were foreseen or anticipated by both 
parlies, and with regard to two of them, deficiency of rental 
and deficiency iu the quantity of land, provision was made 
for a refund or abatement of the purchase-money in proportion 
to the loss that might he discovered. There is no question 
here of voiding a contract at the option of one of the parties 
on the ground that his consent wxs obtained by misrepresen- 
tation, nor there is any demand on the part of a party 
whoso consent was caused by misrepresentation that a contract 
be performed, and that he shall he put in the positioa in 
WMoh he would have been, if the representation had been true. 
He* is it the ease of a pariy who funis that his vendor had not 
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the eiifciivtj of the estate 'vvhich he professes to sell, and who 
refuses to accept at a proportionate abatement the quantity of 
laud whicli the vendor really owns and has to soil. Nor again is 
the plaint itf here, after discovery of the deficiency in the quan- 
tity of laud sold, ojsercifeing any election and offering to take 
his vendor s interest in the estate, subject to a proportionate 
reduction in the amount of sale-consideration. But the parties 
have provided for a deficiency, cither suspected or kno\Yn to 
both of them to be likely to happen, and it is one of the condi- 
tions of the sale-contract, that, if it ever happened, there will bo 
a refund of a proportionate amount of the purchase-money. 
There is no pretence of any consent to the contract of sale 
induced by misrepresentation. In their plaint they sue to re- 
cover the money claimed by enforcing the conditions of the 
contract. The refund of the Jpurchase-monoy^on the happening 
of the contingencies provided for in the deed of sale must be 
regarded as compensation for the'^deficieucy. The sale to 
the purohabor is maintained, but when it appears that there 
is a deficiency in rental or quantity of land sold, he is entitled 
to satisfaction and an equivalent for the deficiency. The terms 
of the deed may cull it a refund of purchase-money, or a propor- 
tionate reduction in the amount, or an abatement, of the pur- 
chase-money, but it is in fact compensation ; and by the deed itself, 
if there prove to k^deficiency in the quantity of land, not only 
is a proportionate amount of the purchase-money, ie, the value 
of the laud deficioni, to be paid to the vendees, but they are to 
have any costs of Court and interest at 12 per cent. It would 
seem then that the claim here is one brought into Court, because 
the defendant refuses to fulfil the condklons of the contract and 
to make good to the plaintiffs the loss they have sustained. 
Had the defendant paid the value of the land that is deficient, 
or refunded to the purchaser on account of purchase-money 
proportionate to decrease in the rental, there would have been 
no need of this suit. The plaintiffs are compelled to sue 
because the defendant has broken tho promise which is the agree- 
ment* in the conditions of Under these circumstances 
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art Gj, »ch. ii of Act XV oi 1877, ujifK-ar', to Iw ajf|i!icai)lo,-- 
I’or compeubatiou for breach of a proiuiho to do any thing at a 
specified tiino,orupou the happening ofa specified coutiiigoncy. 

“In this case the vendee ooulil not have repudiated the sale, 
as ho had accepted the piomiso of the vendor to make good by 
a money-compensation any deficiency -as to the (piainity of the 
land sold. When he receives the compensation promised, the 
consideration has not failed. The vendor retains tk' pm-cliase- 
money and tho v'endoc retains the land. 'I'ho cousidoratioii 
would fail if the deficiency in the rental and ipiaulilv was so 
large that the vendor had nothing at all left to sell. Aiter full 
consideration it appears to me that art. Go appli(*s. The agree- 
ment is made of several promises and every promise is in it- 
self au agreement, and with regard to a d(*ficiency in the rental, 
it is provided that, if it is discovered at tho time of making col- 
lections from the tenants, ‘ then the vendor should refund to 
the vendee so much oat of the purchase-money as vv ould be 
proportionate to the decrease.’ lu regard to a deficiency in the 
r^uantity of land the provision is : — -‘yhoukl there arise any de- 
ficiency or defect in the quantity sold, the v’ondor shall stand 
responsible for the same : that in case of there being deficiency 
in the share sold, the vendor shall pay to tho veudeos the value 
thereof, with the costs of Court and interest of one per coat.' 
But if art. 65 applies, tho limitation begins to run when the speci- 
fied time arrives, or the contingency happens, and tho oitiinary 
limitatiou would be three yeara. But tho promise is recorded in 
writing registered, and limitation is extended by art. 116 to six 
years. This is settled by the Full Bench decision of this Court 
in the case of Musedn AU Khan v. AU Khan. (?) This 

being so, the suit caauot bo said to be barred by limitation, and 
the plaintiffs were entitled to have it tried on the merits, the 
suit having been instituted within six years of the date of the 
«Sxe<5utioa of the original deed of sale, and therefore of the 
discovery of the deficiency.” (m) 


ii) tkil., SAikeoo. 

V (»») 3AU.,7lW 
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Where a minor on coming of ago sues to sot aside a salo^ h< 
is bound to refund the purchase-money, when his estate has be 
nofited hy it, or to hold the property charged with the amoiin 
of debt from which it has been freed by the sale. (?i) 

A contract to buy one’s o^vn property is a midion pacttim 
In Bingham v. Bingham (o) a sale hy the defendant to the plain- 
tiff of an estate which was already his own was set aside, and i 
return of the purchasc-nionoy was decreed upon the ground o 
mistake. A man cannot buy what is already his own, for ther£ 
is a total failure of consideration in such a case , — ^Hhe vendoi 
receiving, and the purchaser paying money without the intendec 
equivalent.” (p) 

The defendants, after purchasing a patni-taluk at an auction- 
sale for arrears of rent under Regulation viii of 1819, granted 
a darpatnidease to the plaintiffs the former darpatnidiirs, 
and received a bonus of Rs. 1,199. Tlie auction-sale was set 
aside five years afterwards. The darp«atniJease, for which they 
paid the premium of Rs 1,190 coniainod a stipulation, that if 
the patni- tenure dumld at any time lapse through the de- 
fault of the ilofendants, the l)onus shou]<l be refiiudc<! by them 
to the plaintiffs. In a suit brought for the refund of the bonua 
upon the auction-sale being set aside, the plaintiffs were held 
entitled to a refund of the bonus, although they had not been 
disposscs^^od, but had simply reverted to their former position as 
darpatni<14rs under the former patniddr. (g) Mr. Justice Jack- 
son in delivering judgment in the case observed: — putting 
aaido tlie fact that deeds in this country are not prepared %vith 
the assistance of attorneys or counsel, and that wo are not 
necessarily bouiul to draw the same inference from stipulations 
or omissions here as we should draw in England, it seems plain 
enough that the parties in this case sought to provide for the 


(n) Mt Buhahun v. Mt, Bulhk, W. B., 3^7 ; JTes^r v. JBm 
8 Bom. lI.O.Eep., A. 0. 31 \3firmPctna All v. Baiad SaMhMomln^ 
7K.W,P. H. 0. Eop., SlOl. Fnr an oxtreme case see Mahundi Lai v. 
Kaumila, T. b. B*, 1 All, 568. (F.B.) BeomU pp. 224-27 ; 206, (a). 

( 6 ) 1 Vos. Sr., 126. 

(p) v, 6 CL & at p, 96^. See also Jones v. Clifford^ 

UK 3 Ch. 1)., 770, 79L 8ce anie p. 461, (u) and (?;). 

(f) Tam Chmd Emms v* Mamgvhnd Ckowdhcryi I.L.B., 4 CaL»776, 
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consequence of any act of bad faith as between the grantor and the 
grantee. It may be that they overlooked the fact that the Law 
already provided sufficient protection, but at any rale they 
thought it advisable to insert this stipulation, and it was ae- 
cordmgly inserted. What has oceured in this case, however, is 
an accident of a different kind. No bad faith is imputed to 
either party, but the vis major of the Court has been called 
into exercise, and tho transaction has proved altogether void. 
The defendants have been indemnified for their loss upon the 
auction-sale being set aside, and they ought, upon principles 
of equity and good conscience, to be compelled to refund to their 
granteo, the plaintiffs, the amount paid by them as premium.” (»■) 
Where the original owner in the case of the sale of his estate 
for arrears of revenue, where no such arrears exist, sues to 
recover possession and obtains a decree, the decree is sufficient for 
the purposes of sec. 34, Act XI of 1859, without a special 
declaration that the sale is annulled ; and the order for refund 
of the purchase-money must he made in the execution of tho 
decree, (s) 

Fraud and misrepresentation are invariably good grounds for 
an action for refund of the pnrehase-money. Whore fraud on the 
part of the vendor has been substantially alleged in the plaint, 
the absence of a stipulation to refund either in the contract or 
in the conditions of sale did not protect the vendor from re- 
funding the deposit or purchase-money, (t) 

Where a vendor of a house, knowing of a defect in the 
main, walla, plastered it np, and papered it over for tho purpose 
of concealing it from the purchaser, it was held to bo a direct 
fraud, which avoided tho contract for sale, and enabled ihe pur- 
chaser to recover back the purchase-money, (n) 

(r) ’lLE., 4 CaL, 781-82. ~ 

(*) Sremnat Lai Qhoee v. Sham SunSari Dasi, 12 W.R., 278. 
f n Sikimf Singh V, Gordon, Shtari & Co., 9 W-R,, S71. 

m Smlg v. SMtoa, 1 Bro, C.O., 440 ; Sekimder v. ffetdh, Z Camp,, 506. 
SaeelM aa to active conooalment, Act IX of 1872, sec. 17, cl. (2), 
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Section Damages for Breach of Contract* 


W^'hen a contract for sale broken from f)ad faith, the party 
breaking it should bo accounted a ’vvrong-doer and made to pay 
for all the injury which ho occasions, (r) 

The Indian Coiitra<‘t Act provides tliat when a contract has 

Compensation broken, the party who suffers by such 

for loss breach is entitled to receive, from the party who 

broach W con^ h^-s broken the contract, compensation for any 
loss or damage caused to him thereby, which 
naturally arose in the usual oourso of things from such breach, 
or which the parties knew, when they made the contract, to be 
likely to result from the breach of it. Such competisatiou is 
not to be given for any remote and indirect loss or damage sus- 
tained by the reason of the breach, {w) 

Where a vendor sold and conveyed certain property to a 
purchaser as freehold, and the same turned out to be all copy- 
hold, the purchaser was held entitled to have the sale set aside 
and tho purchase-money repaid to him with interest and the 
costs attending his purchase, hut not to damages in respect of 
an attempted re-sale, as being too remote. («) 

Where a vendor having agreed to convey, without any 
reasonable excuse conveys the property to a third party in 
order to obtain a higher price, the vendee is entitled by way 
of damages to the additional price obtained by the sale, {y) 
The Calcutta High Court ( McDonuel and Field J. J.) in 
laying down this rule as to measure of damages said : There 
are three classes of cases in which damages are claimed for 
breach of agreement to convey. The firet class is where the 
owner of the property, believing that he has a good title 
agrees to convey, but when the title comes to be investigated, 


(t?) Fer McBoiTKEn and Fibld, 3, J., Traihhyoif N. Bimmr* 
Chomdhrmn^ 11 Dale. L.B., at p. 4,61. 

(w) Act IX of 1872, see. 78. 

(.*f) Mart V. 8mim^ h.B., 7 Ch. D,, 42. 

(v) TrmUkya M* v. Joykah Ckmdrauh H Cxlc. h.B., 454. 
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ifc turns out that there is some flaw, iu other the title 

is not une which he can compel the purchaser to accept. The 
second class of cases is where a person who know^s that he 
has no title, or is aware of a fahil defect in his title, notwith- 
standing this makes an agreement to convey: and the third 
class of cases is where a person having agreed to convey and the 
title being uninij)eachable, without justifiable excuse tlirough 
caprice or because ho finds a better barg<un, refuses to carry out 
his agreement. The present case falls yvo think within the 

third class ..,.,and wo think in a case of this kind where 

the vendor having agreed to convey without any reasonable 
excuse convoys the property to a third paity merely for the pur- 
pose of obtaining more money, it is not reasonable to allo^v him 
to retain the benefit which he has obtained by this breach of 
good faith.'^ (-r) 

Where a contract goes off in consequence of a defect in the 
vendor’s title, the purchaser is not entitled to damages /c7‘ Iosh 
of the largain. (a) This rule of law was adopted and affirmed 
by the House of Lords in Bain v. Fothergilt (h) If a person,” 
said Lord Chelmsford, enters into a contract for the sale of 
real estate, knowing that he has no title to it, nor any means of 
acquiring it, the purchaser cannot in an action for broach of tho 
contract, recover damages beyond the expences he has incurred. 
Any other damages must be the subject of an action for deceit.” 
The rule, however, does not apply, where the breach of con- 
tract arises from some cause other than tho inability of tho 
vendor to make out a good title, (<?) nor to the case of a lease 
granted by one who has no title to grant it. A "was in posses- 
sion of premises under a lease from B, which would expire 
on the 4th of December, 1864. In February 1860, A, in con- 
sideration of a premium of £400, obtained from B a further lease 
of the same premises for twenty-one years and twenty-one days 
to pommence on the expiration of the former lease. On the 


(a) Mwnsav, T. 2 W, B1-, 1078. 
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death of B ia it found that B \uirt unh tenant lor 

life, with }K»vor to giant leases in possession, and not in rorasioa 

and conHeijuently that the l(a->o so grant'd by him to A in 

February 18B0, was void. A thereupon obtained from the 

rt'vcrsioners a fresh lease for seven years, at a considerable 

increase of rent, and sued 0 (B’s eKeoutor) upon the covenant for 

quiet enjoyment contained iu the void lease. It was hold that A 

wais entitled to recover, besides the £400 premium which ho hud 

paid to B, and the co'iis of preparing the void lease, the value 

of what he had lost by breach of contract,— substantially 

the dilfiu'enee l)etwoGn the value of the term professed to be 

granted to him by the lease of February, 1860, and that of seven 

year'?* term which ho obtained from the reversioners, (d) 

The defoudanis, mortgagees of a house with a power of sale, 

Damages for auction to the pkiutilf, the particulars 

Vciuloi'g unwil- of sah^ stating that possession would he given on 
hag ness to , , - 

jemt'dy a detect completion 01 the purchase. The piaiutiii soon 
in the title. afterwards contracted for a resale at an advance 
of £105. On investigation the, title was found satisfactory, baton 
the plain tifl' requiring possession before completing the purchase, 
it appeared that the mortgagor w^as in possession and refused to 
give it up. The defendunts were in a position to have ousted him 
by ejectment, but they refused to complete the sale. On this the 
plaintiff brought an action for breach of the contract of sale 
Held that as the breach of contract arose, not from the in- 
ability of tbo defendunts to make a good title, but from their 
not having taken the necessaiy steps to secure the possession, 
the case did not ! come within the principle of Fhnaii 
V. Thornhill (2 W. Bl. 1078); the plaintiff was entitled tore- 
cover not only his deposit and the expeuces ol investigating the 
title, but also damages for the loss of his bargain ; and that 
the measure of damages ^^as the difference bot^^ een the contract- 
price and the value at the time of the breach of contract ; and 
that the profit which it w^as shown the plaintiff could have made 
on a resale, uucoutradicted by other evidence, was evidence of 
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this enliaiioo! and ihat the plaintilt was therefore en- 

titled to recover the £ 105. (e) As a rule the vendor cannot 
in equity bo allowed to take advantage of his own wrong. 

B) the conditioiife of sale it was provided as follows . — 
Hhould the ])urcha&er neglect or fail to comply w ifch any of 
the al)o\e conditions, Ins deposit-money shall be absolutely for- 
feited to the vendor, who shall be at liberty to resell tlie 
proj)(‘ity by public auction or private sale ; and if the amount 
or pi ice which shall be obtained by such second sale shall not 
be sufficient to cover the amount bid for the same at the present 
sale and all the ovpences of or incidental to the present sale, the 
deficiency shall be paid by the defaulter to the vendor.” The 
Danuges foi purchaser paid a deposit, but failed to complete 

Pui chaser’s '• '■ mi 

detauit, the purchase. There w’as no resale : it was held 

that the vendor was entitled to retain the deposit, and also to 
^eco^ er the auctioneer’s charges for the abortive sale, and the 
costs incurred hy him in preparing to complete the sale. (/) 

If pending a suit for specific performance, the seller dispose 
of part of the property, e. stone in a quarry, the Court will 
take <’are, that the purchaser if he succeed in the suit have full 
compensation for the damugo which he sustains by the 
selleisact. {//) 

Where a purchaser is entitled to special damages, the price 
at wliich the vendor has re-sold the property has boon held 
prim A facie proof of its market value, (A) 

In an action against a vendor of land for breach of contract 
in not completing the purchase, in tero-^t on the deposit-money 
may be recovered as special damage for the loss of the use of 
the money (?) 

Where the parties to a contract stipulate for the payment 
of a specified sum for any breach of it, and the damages result- 
ing from any such bi’cach are uncertain and incapable of 

U) MngeU v. mk L. B,, 3 j 4 Q.B, 659. See to Vendors 
faith, pp. 47’?— 78. 

(/) I>amd V. L,B., 10 aP,, 538, 

m V. 88 h J., C.P., 221, 

( %) % jBcJiiif, 8 Taufllt, 625. 
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iPctirahM.ilu.itioii, tlu‘ '»um a^ivetl lo be paid "suil bo h'oatod 
as liquidated damages and not os penalty. A plaintiff ttho 
sttcf. for damage's, and is entitled to them, cannot likotvise bo 
entitled to specific performance, or to an injunction against the 
farther breach of ihe agreenient. (J) 

A party failing to perform hii contract may be sued, at 
pleasure of the other party, eitlier for specific perfoi-mauco 0r~ 
for damages. {I') In a suit for breach of contract, it is open to 
the defendant to plead in that suit— without being obliged to 
bring a fresh suit— that the plaintiff, being first to break the 
agreement, cannot now sue for damages for something subse- 
quently done by the defendant in contravention of it. (1) 

When a contract for sale has been broken, if a sum w 
Compensation contract as the amount to be paid 

wh^a^eumis ih case of such breach, the party complaining of 
abte°iii*Si^o£ the breach is entitled, whether or not actual 
breach. damage or loss is proved to have been caused 

thereby, to receive from Ibe party who has broken the contraofi 
reasonable compensation not exceeding the amount so named. (»n) 
But an intending purchaser is not entitled to compensation 
under this statutory provision (simply because the kab4li or 
conveyance has not been executed within the stipulated date), 
unless he can show that he did all that he was bound to do, 
that he tendered the purchase-money together with a draft of 
the kabaia or conveyauoo to the vendor, who then refused to 
execute it. (n) 

The registration of a deed of agreement to soil at some 
^Begirtration future period is optional, (o) The want of re- 
contiact to soil, gistration of a contract by to sell laud to B at 
some future time on receipt of balance of sura agreed on, not 
fihen paid, is no bar per se to B’s preferential claim over 0, a 

O') Mt. Aihnifoonissa Beavm v. Stewart, 7 W.B., 308. 
m JS^aaenska Okmder Mitier v. Kii7)m Soondari Bcum, 19 W.R., 133 
(P.O.) ! Mimee Pmt Sir^ v. Wiimm OtmpieU, IS W.B,, 149, 

(1) Mt. Ashm/oommt Bemm v. Stewart, 7 W< B., 308, 

(«) Aot IX of 1872, see. 74. , ^ 

(« ) IMm- Ahmd v. I»sur 0. Boet, 20 W. B,, 481. See potl, p. C04 
(0 ) Aot in of 1877, soe. 18, cl. (6) ; 3 W.E., 104 ; 16 W.B., 865. 
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subfeequMit purchaser with uotioe whose sale has been regis- 
tered. (p) Hat if C purchased iu good faith and without, notice 
and is in possession, his possession cannot be disturbed in con- 
sequence of A’s non-fulfilment of Im contract with B, bub B’& 
remedy is not by a suit for specific performance of eontiact, but 
by an action for damages, (g) 

Where the executants of a conveyance ( kabMS, ) omitted to 
have it registered, and the property was sold to a third party 
who took it bond fide for valuable consideration, the remedy ot 
the party in whose favour the kahal& rvas executed as against 
the executants was held to be, not in a suit for specific iierfor- 
manco, but in an action for damages, (r) 

The defendant bought a house belonging to the plaintitF, 
and standing in his' own land, on the condition that, as long as 
the house was not removed, he would pay the plaintiff a certain 
sum per month. The house not having been removed the 
plaintiff sued for the stipulated sum from the date of purchase. 
Held this was not an action for rent, but a suit for liquidated 
.damages. («) 


jSection 7, --Death, Insolvency &c. of Contmeting- Parties. 

An offer to sell land, to be binding upon the person making 
it, must be accepted within a reasonable time : and if the person 
making the offer die, become insolvent or sell, before the accept- 
ance of the offer, the land is not bound, if) 

The rights of vendor and purchaser mter se are not affected 
by the death, insolvency or lunacy, of both or either of the 
parties before the time fixed for completion. («) Under the 
Indian Contract Act, promises bind the representatives of the 
proanisora in case of death of such promisors before performance, 

Cix) Sfti& Kmm Dm v. Shaikh Ahdul SMm Qhmdhry, 3 W-Ii., 108. 

Cj) Mfimimu Sv/mudi v. Gow Ohvnder Sumah, S W.E., 04 

M IM V. IfoAaji JM, 22 W.E., 164. 

«) Ohmdhry t. Sallsiitta Roy Uiowdkfv, 1 W. E., 2. 
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tinks'«> a oontiarv ini^ utioh A*om tlu* coutrji^t. (/*) Flotis 

oi tlio deccu'-eilj i'^i‘OUfur- of Jv stator-, administiatuih oi 
tuies, coiuniilo'os of hinatio'?, auii a^si^aoLS oi‘ iui>aiveiUs^ iiro 
all rcprofc?onlativ{i5 t^khin iLo ia<*anin|> ol* tbo Act, 

Bufc the Haliiiity ef ivpre^enkitih<s to answer in i\n 

huach of a oonlraet, ih liinibiHl to the o\leiit of the ah^^ets, real 
and j)er.4onal, \Nlu(‘h eomo to ilioir hands the rule tLo 
siuno in tlic Hindu and the Malianutaulaii !a\\. (//) 

Whore a ponsuu lioing a member ol' a Miiak'>h<ira joint 
family contracts to soli Ills sharo </f the joint ancestral obtate, hiU 
dies before the execuLioii of the cmi voyiiucc, the bare contract 
pabftos nothing to the purchaser, who canuoi enforce it against 
the co-parceners taking* by right of survivorbhip. (a*) 

Thojierformanec of hor.habbaiid'sconiraots is stricUy enjoin^ 
ed on the Hindu widow where such hubbaiul ia mi a uiembei 
of an undivide^l family, (y) Undlor the HayabLiga in Bengal 
the Uiudu widow, in the absence of lineal mule de&ccadanh, 
fully represents hoi husband’s esiato^oven in an nadj\ided family. 


Scctiou G.~ Of Prclimimtrioa before O^unidotion, 

^ buyer of lands places himsolf in u position of lisk who has 
the same attorney with ilio vendor; for the risk attondaut ou 
such a sUitc of ibingh is the danger oi being aflbcfcud by eon- 
«iructive notice of scto’ct ads. ISvcn the provision that tho 
vendor’s attorney shall prepare the cunveyauco is one which a 
cautious pimdiaser would bo slow io assent to: for it may bo 
viewed as constituting the vomlor’s attorney the |mrchasor^b 
agent in tho preparation of the conveyance, and may affect him 
with constructive notice, (a) 


(v) Act IX of 1672, mo, 37* Sec also Act I o£ 1677, see, 26, 

(w) I>ebki V. Di^biUt 8 W.E., 101 : Mam Gotam I>oh&f/ v. Ayma Begum^ 

n W.E., 171 imh, L h. B» ^ Bom., 4a (EO.) 

(^) Se© Cmmrm v. Baiahm Fmhm Bahoo^ B W, K., 2X0 ; 
iP) Bhda Muh^m v, PmhM Wafh L U E, 2 Bom., at p. 73. 
iz ) Pzp Fv»l, <)J,^McArU^ur v, KtUall^ 1 Taylor Bejl’s Bep., at p. 1 88. 
Bee also T^mutji v. Mmkmrbmt 12 Bom., 262—67 ; mkiih 68* 
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Duty of Veetdob’s Solicitor. 

1. The vendor’s solicitor should first of all see that the 
contract for purchase is reduced into writing and signed by the 
parties. It is necessary that he should “procure the signature 
of the purchaser as soon as the terms of it are finally settled,' 
more particularly where there are several purchasers, as some of 
them, either from subsequent reflection or the intervention of 
some unforeseen event, may be desirous of departing from the 
contract. An estate or houseagent to whom instructions are 
given to procure a purchaser for property, has not, though the 
price is named in the instructions, authority to enter into a 
binding contract with a purchaser to sell such property, (a) 

2. Upon the contract for purchase being submitted to the 
vendor’s solicitor for his approval, it will bo for him to ascertain 
and describe with accuracy the exact interest which the vender 
has in the land, the quit-rents, or other annual or gross pay- 
ments or charges (if any) to which it is subject ; the quality or 
legal nature of the estate, and the district or subdivision where 
it is situate. 

3. "Where the sale is by public auction, the vendor’s 
solicitor should be prepared with a duly stamped agreement 
for the signature of the purchaser. (Z>) 

Pbepaeation of Abstbacts of Title. 

It is not customary in India for vendors of immovable pro- 
perty to prepare abstracts of title for the convenience of 
purchasers. In the Mofussil the muniments of title or 
copies thereof are, as a rule, handed over by the seller to the 
buyer or his legal adviser for his perusal and examination. 
Under the Transfer of Property Act, the seller is hound to 
produce to the buyer on his request all documents title 
relating to the property which are in the seller’s possession or 
power, (e) In the Presidency-Towns of Calcutta, Bombay and 
Madma, abstracts of title are, however, frequently met with ; and 
in the case of sales by the Court-Receiver, Administrator-General, 


1 ?) 


V, I*, s., 18 Iq, 108. 

Barton’s in 0., 3rd BA, YoL L Iniroduotion, op. ii- 
M ir oJ! 1888, seo), 55, paw (1), cl. (5). 
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else of onlinary original thil jurisdiotiou, ahsliacib of iitU 
arc invariably prepared hy ulloruey^ and buhiiULted for tlio 
inspection of intondii^u ])nrcbasors. 

If tlic lands sold bo oi a dillWont nataio, being ])ait reveiHu - 
paying or lakbiraj aiul jmit loaMoliold, tin' titles slum bl bo d<‘« 
duced by separate abslraiis, inasmnoli as diSbreut bpe(*ios of 
tenures arc governed bj dislinct rub^s of law. 

In Bombay it has boon ludd that a purchaser cannot rotjiilre 
more than a twenty-yoars title ; (d) and in the case of Hindus, 
enquiry as to the state of the vendor's title for a period of 
12 years before purchase has been deemed sufficient, (e) The 
vendor’s tifeloj however, should be deduced from a period of at 
least 60 years past, because rights accruing subsequent to that 
period may generally be successfully assorted As a general ruh'^ 
the going back beyond a period of 60 years, should if possible 
be avoided, as it frequently discloses some dormant interest 
of which no account can now be given, and which, although 
not perhaps of a nature to authorize the purchaser to reject tho 
title, yet often occasions much tedious discussions and delay, to 
the great inconvenience of the vendor. But wills, marriage 
articles, deeds creating long terms for years must be abstracted, 
although more than 60 years old. (/ ) 

The title should commence with some deed or will in which 
no reference is made to any prior assurance. But where re- 
ference is made to any preceding instrument, such reference 
amounts in equity to constructive notice of the contents of tho 
instrument referred to, audit will, therefore, probably be required, 
by counsel for the pitrchasor, to be abstracted, on the reasonable 
ground that it may disclose some fact prejudicial to the title, (g) 
The recitals are often very material duo to tho construotiou 
^ io of tho deed” (A) They often throw light on tlie 

ateactod.^^^ State of tho title. The substance of all recitals 

(d) J>ehd &keh v, Jmq; 2 Bom, H. 0. Bop., at p, 433. 

Bwm^ Lai Karmnim v. Om 8 Bom. H.O.K , 0,< t, 77. 

f/} Bartends Precedents in C,, 3rd Ed., VolJ., Intro., p.xii. See mtf^ p.52. 
iSkf, VoJ. If Intro , p. vni. (^) Ibid^ p. xvii. 
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{'liould tlicrefure bo invariably set out in ilie absirdct itioie parii- 
iulaily ^^llen the tillo-decds do not go back to the requibite 
poiiod of 60 years. 

When a deed ib made in pursuance of a power^ or in exocu- 
tiuii of a trust or previous agreem(‘ut in writing, tlv" roeital of 
such pouer or trust or agreement, should be fully set out, as the 
validity of the deed may depend upon its conformity to those 
pre\ious instrumentb. 

The particular operative or conveying words of (ivery ab&iir- 
unce should be always given in tbe abstract. The words of 
iuhcritauce or limitation should be set out verhafim, A docu- 
ment w'hich does not and has not atfected the vendor s right to 
fetll, need not be abstracted. (/) 

Tho description of lands &c. is often materially altered by 
lUentiiy ol erection of houses upon them, or by several 
paicds. fields being thrown into one, or one divided into 

two or more, and the like ; this, \vhen within the knowledge of tho 
vendor's solicitor, bhoxxld bo particularly noticed in the abstract 
of title, as there will otherwise ajjpear to be a want of identity 
in the parcels of prior and subsequent deeds, and some satis- 
factory evidence, c. f/., assessment' bills &c. bhould be furnished 
to veiafy the fact stated, (J) 

The abstract; besides containitig tho substance of the title- 
deeds, in the mode above suggosied; should also notice tho 
execution aiid attestation thereof, anti contain u statement of 
birihS; deaths, survivorships and other intermediate facts and 
events, as in any way relate to tho deduction of title, or have a 
tendency to show the exact state of the vendor’s interest. 
Duty of Pukchaseb's Solicxtob* 

The purchaser or his solicitor should ask for the title-deeds 
or an abstract of tho vendor’s title on the day appointed for tho 
delivery thereof or at least soon after the time stipulated. If 
he wish to avoid the purchase, he should, immediately after the 
expiration of the stipulated period, give notice to the vendor 
that he considers the contract to be at an end, and demand 
( i) Pjiidtaux, tit m Abstract. 

y} Freoed^ts in 0., 3rd ld.,Toh E, Intioctuotion, pp. xix-xx# 
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repayint'iit of tlic tlt'ixKic imtiuy, il' tni.'S vtn* paid ; J'oi il lu’ liv» 
by anil show an indi*J'< rent'a aliunt the voiulor’s perfurmini^ his 
part of thi' t*ontra<‘t at tl'p Hnv’ aijfri'cd upon, Iio will lie con- 
strued to have waisod Iii, ri;ht <o lecpiire it 

If any delay app 'UN liludv to ialte place on the {»ari of 
Nciiire i)i’ pm- tlio vendi't in perfeetiui; the title within a reason- 
lyou'’'’"!! ’ ahicliine after that stipulated for the ]iaynient 

of the purehase-nioney, the purchaser or hia solicitor, in order 
to prevent the pnrcliaser hehur ehnr^enble with interest, shonld 
previously to the expiration of the Lime, give notice to the ven- 
dor or Mb solicitor that the purchase-money is rca<ly and lying 
dead — i. e, idle or unproductive of interest The votidor upon 
receiving such notice should endeavour to agree with the pur- 
chaser’s solicitor for the investmeut of the purchase-money 
in government securities or some particular funds to be mutually 
agreed upon between them. (Ic) 

Eequisitions upon and OiMBCTtous TO Title. 

In the preparation of the rocpiisitions upon and objections to 
the title, due notice must ho taken of tho restrictive stipulations 
contained in tho contract j and though the purchaser’s requisi- 
tions are seldom confined to what ho is strictly entitled to call 
for, frivolous and untenable requisitions must not bo tenaci- 
ously adhered to and persisted in, inasmuch as they indispose a 
Court from enforcing a contract at tho suit of tho purchaser. On 
the other hand a purchaser should bo careful not to hold back 
important requisitions or objections ; if ho willingly does so, ho 
may be hold to have impliedly waived them. (/) 

A purchaser may after contract either expi-cssly or impliodly 
Waiver of waive either wholly or in part In'- primd fade right 
roquisitioa. jj marketable title or^’to tho usual evi- 

dences thereof, (m) Tho taking possession of the property 
by the purchaser has, in the absence of any agreoment to liio 
contrary, frequently been held to oporato as a waiver of objeo- 
laons to the title, (n) 
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Acceptance of the title as deduced by the ahsiract is no waiver 
of objections not disclosed ther(d)y ainl ^^ill uot operate as a 
waiver of the purchaser’s right to have the ahsira<‘t verified, (o) 
A client is not bound by his couiiselV approval of a defective 
title. 

EeQUISITIONS OStTALLY MADE ARE : — 

(1) Evidence as to the idpatlty of the property sold. 

(2) Evidence as to the factum of a will or other testamentary 

document of former owner. 

(3) Evidence as to the intestacy of the vendor’s ancestor and 

ot the heirship of the vendor, 

(4) Whether the vendor was sole owner of the property or a 

mere co-owner with others, and the nature of his interest 
in the property. 

(5) Whether the vendor has made any settlement of the pro- 

perty in consideration of marriage affecting the subject 
of sale. 

(6) Whether there is any easement or servitude attached to 

the property or imposed upon the property* 

(7) Whether there is any lien or improvement loan affecting 

the property. 

(8) Whether there is any fact or circumstance not disclosed in 

the abstract, any rent-charge for dower or maintenance, 
or any incumbrance affecting the property. 

Under the Transfer of Property Act, sec. 55, para.(l), clause (c) 
A n Bwer s to vendor is bound answer to the best of his 
Bequistions information all relevant questions put to him by 
the buyer in respect of the property or the title thereto*’^ 

Upon obtaining the vendor’s i^eplies to the requisitions on the 
title, it will be for the purchaser or his solicitor to consider 
whether they are satisfactory. ^‘This is,’’ says Mr. Greenwood, 
duty of almost equal importance to the perusal of the ab« 
stract, and sometimes more so as there may be greater difficulty 
in deciding whether an answer is sufficient, than in raising the 
questi 0 n.*’(|>) If the intending purchaser has any doubt as to the 

(o) M$m V. M Beav., 

(p) Greanwood’a Pmetice of 6th Ed., p. 34, 
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.‘ourso to ‘ c 5 (I Iic slioaUl take tbo opinion ( i a counsel or 

otlior moil ioaruoti i.i the hi,\\ iioiorc coinph'tii’g hiH purchase or 
souding I'urther r > ^ji''itioi!s to ihe vendor 

Upon receiving the abstract of the vondorV title, the solicitor 
for the purchaser must carefully examine it with tho doctuuonts 
abstractci! to see that their contents are fully and faithfully dis- 
closed. Jn examining the parcels he should particularly attend' 
to thoir identity with those agreed to be purchased, for which 
purpose the parcels of every deed must bo read over and com- 
pared. The consideration for the deed should be noticed and 
the exocution and attestation thereof duly inspected. He must 
also recollect, xvhilst examining the abstract, to read the reci- 
tals ; and inspect the convenant for quiet enjoyment against 
meumbranoes, as it sometimes happens that incumbrances 
are recited or noticed by way of exception in the covenant for 
quiet enjoyment, which do not appear in any other part of the 
deed. Finally, the solicitor for tho purchaser most see whether 
the several ussw ranees are duly stamped and registered accord- 
ing to tho law. 

The purchaser or his solicitor having examined tho abstract 
with the titlo-doeds, should ascertain by search at tho Eogistry 
Office and in Courts of Justice where the property is situate, 
whether there are any mortgages, dooreos and other incum- 
11*011008 affecting the estate. 

The purchaser or his solicitor must, lastly, require evidence 
to bo produced of all such statements in tho abstraci^ of marri- 
ages, deaths, intestacies, heirships, &o. &c, as are essential to 
perfect tho deduction of title. Some deduction of pedigree is 
necessary to make a title as heir to a deceased ancestor. A 
pedigree may bo supported by horoscopes, entries in almanacks 
and an affidavit of intimate relatives and neighbours. 

In England, proof of the possession of land or of the receipt 
of rent from the person in possession is prim^/aeie evidence of a 
seisin-in-fee. In India the proof of the possession or receipt of 
rent by a person who pays the land-revenue immediately to go- 
vernment is priifid /am eridettee of an estate of iuheritance in the 

U2 
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case of an ordinary zaraiiidAri The c' etlonci is siill stronger il 
it be proved that the estate has passed, on one or more occasions 
from ancestor to heir. (5') 

The mere fact of a person’s name being registcr&l in tho 
Collector’s books is no evidence of title ; and a pnichasor fioir 
such a registered ‘person ■would not bo justified in relying upon 
the fact of such registration, as sufficient to entitle him to treat 
the recorded owner as the real owner, (r) 

A purchaser made the following reipiisition ■ "Is there to the 
inquhy as to knowledge of the vendors or thoir solicitors any 
iucumbranoes. settlement, deed, fact, omission or any iucnmbrance 
affecting the property not disclosed by the abstract ?” Held on 
appeal, that neither the vendors nor their solicitors wore bound 
to answer any part of the requisition («) “I am of opinion,” 
said Lord Justice James, “that the question put by tho purchaser 
is anything but a requisition ; it is a searching interrogatory put 

to the vendors and thoir solicitors .Tho practice 

of asking such a quesUon is of modem growth, and tho intro- 
duction of new-fangled requisitions of this kind is dangerous 
and ought to be discouraged, as tending to increase tho oxpence 
and delay in the investigation of title, which already are almost 
a disgrace to the law of the countiy. In the present case tho 
enquiry goes on to ask after ‘ any fact or omission affecting 
the property.’ ‘Is a vendor to bo expected to romeinber every 
restrictive covenant to which the property is subject’ ? What 
is the good of such an en<iuiry? Every solicitor knows 
that he is subject to civil and criminal responsibility if he wil- 
fbliy suppresses matters prejudicially affecting the title. This 
is a new practice for which there is no authority, and X am 0 f 
opinion that the purchaser’s 'application ought to have been 
refused with costs. The vendors will have the costs of the 


(f) Tarim Safa Smy v. iMd^paihy Mo^’t LaUa, 0 M.I A., 323 ; A 
tmiisa Stei v. Wwimmodem Ghmihry, 14 'W. E„ 60. See mte, p, 64, 
is) la re Fml ana Mil, LB., 10 Cb. D., 3S6, 
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'ippoal* Lord Justice Bramwcll ol)scrrod : “Suppose iliat the 
vendor refuses to answer this ictpiisifcion, and the purchaser 
oheroupou refuses to complete and brings an action for hia 
dop''«it. lie would have to make out a broach of contract, anil 
for that purpose must establish that the vendor had refused to 
answer a question which it was his duty to answer, or that u 
good title had not boon shown. He could not make out either 
of those points. There is no duty to answer such a question.’^ 
Lord Justice Bagallay added : “The establishment ef a right to 
have an answer to such inquiries would load to a loose way of 
transacting business. A solicitor may say to himself, ‘ I need 
not bo particular abont making any abstract complete, for there 
will be a requisition asking whether it is so, and that will give an 
opportunity of supplementing it.’ Such a course of practica 
would not only increase expence, but cause adilitional obstacles 
iu the way of investigating titles.” (/) 


Section 0.— Assignment of Contract for Purchase. 

P, a vendor agreed to sell a piece of land to M with 
Assunmentof imraodiato possession, the purchase to bo com- 
jurolusc. Sub- plotod in five years and interest on purohase- 
“0067 being paid until completion. Before 
to a stranger. completion M agreed to sell the land to 0 sub- 
ject to the provisions of tho contract with P, the vendor, and the 
agreement was registered in the district registry, with a receipt 
for part of the consideration-money which 0 bad laid out for 
E in buildings on tho land. 0 offered to pay P, tho vendor, 
the amount agreed upon between him and M, and applied for iha 
delivery of tho abstract, but the vendor refused to convey to him 
tho land in question unless 'he would purchase other land also 
agreed to be sold to M, and shortly afterwards the vendor and 
M convoyed the land to H. On a bill filed by 0 against P, tho 
reador, M, and H, alloging that H, had oonslraotive notice 


(0 la ro Ford and Edtt 10 Oh. D., 368—72. 
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of his title, aiid praying a conveyance of the estate, it was lield, 
that, whether H had such notice or not, the conveyance to hii\ 
could not be set aside, (it) 

A notice to the vendor of an estate that the vendoo \ml 

Agreement cioposited the contract vn'th a third party A, 

for an assign- an agreement witli A, to 

snout of a con- ” ' 

tract for pur, make to A “a valid assignment” of the contract, 
chase, with de- . . , . « 

posit of such does not bind the vendor to irake inquiiic ^ 

whether the agreement between the vendee and 
deeds. ^ jjj^g Ijpqq carried into effect ; nor will it 

compel the vendor to refns,^ to exocate the conveyance to the 
vendee, who, upon the payment of the purchase-money dc 
manda the conveyance, or even excuse the vendor for making 
such a refusal. The persons who claim to have the benefit cf 
the assignment must give distinct notice to the vendor of theii 
claim, and of their readiness to put themselves in the vendec’fc 
position for the completion of the contract. F entered into 
a contract with P to sell him some leasehold property. P paid part 
of the purchase-money and obtained from P a lease of the pre- 
mises for a short term of years in favor of a nominee of P. P 
had dealings with bankcra, to whom he became much indebted. 
Bemg called on to give the bankers some security he handed 
to them the title-deeds of a freehold estate, which he charged with 
the debt, and at the same time he deposited with them his con- 
tract for the purchase of the leasehold property. He accompa- 
nied this deposit with a written memorandum in which he agreed 
to make to the hankers “a valid assignment of my contract with 
F for the purchase of’ tbo leasehold premises, “by way of 
mortgage for fiirthor securing &io” The bankers by their soli- 
tiitors sometime afterwards gave to P notice (in the above 
words) of this agreement and the solicitor’s letter called it “a 
oharge by P on his purchase.” F acknowledged the receipt of 
tlhis notice. Be heard mthing vi}ore 0/ the matter. P did not 
©miiplfte Ids purchase at the stipulated time, but did so after- 
wdfi, andi than F according to the terms of the original 


(<a) Qtc^e* V. Penh, 12 13. 
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contract, osccutod to him a convoyancc of the loa'^oiiold promises 
■without any notice bciiip talv( n in the conveyance of ilie claims 
of the bankers ; ft was hold, that the rule of ^inity, tliat a 
vendor of an estate i.s, after tho making of the contract of sale, 
a trustee for tho purchaser, did not ap])Iy to this case, and that 
F was in no way liable to tho bankers, (r) 


Section 10.- Of Injunctions pending Contract. 

When a vendor soils to A , and then sells to B with notice, 
and B does some act to intorfcwc with A’s right, the Court will 
restrain B as ■well as the vendor, (lo) 

An injunction can be granted to stay a salo by a settlor of im- 
movable property in dcrog.ation of his voluntary sottloment 
thereof, (x) 

Tho Court has no jurisdiction to restrain a mortgagee from 
selling under his power of sale, provided ho keeps within tho 
terms of the power, and no case of fraud can bo made out. 
Unloss there be fraud or special oouiraot, a niortgiigoe will not 
bo restrained from soiling. (.//) 

Upon bill filed by a creditor against tho < xccutoi’s, hoir, and 
PmehasoT 101- purchaser of real estate ohargjd with the pay- 

trained from « * ® ^ ^ 

paying moneys, mout of debts, an injunction was giantod to res- 
train tho purchaser from paying tho purchase-moneys to the 
heir upon ■whom tho estate had descended, (z) 

A purchaser who has obtained iiossc&sion before payment of 
Purchnacr in purchase-moacys may be restrained by an 

poas^on ro&- injunction from cutting timber, pulling down 
t r a 3 n @ (t from _ twiv-ii* 

committing houseSj or committing otJior^waBlu tberoby ui- 

minisMng the yalao of tlie property sold, (a) 

( v) Shaw 7, Foitan WQrmjU v. Fo$tm\ UB., & Ck 604 ; h IlL, 32L 
ho) Goodwin ?♦ 4 D.M. & G., 90» 

(«5) Act I of X877, seo, 54, Illus. \g) [pp. 5i0, 35 h 

{yS OocMl 7, Bacon, X6 Boar,, 158« For Indian oases, see ante, 
Grm V. 3 Bro. 0, 0,, 217, 

{<&) eroded v, 15 Ym,, 138 , Fetley v. Tim Eadwa Qo\m- 

Milmij uoi, 8 Sim,, 483, 
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INJUNCTIONS AGAINST TRUSTEED fc^iur \ir 


A purchaser tinder a decree does, by the act of purchase, 
submit hinibolf to the jurisdiction of tho Court as to all matteis 
connected with that character. If ho has not paid his purchase- 
money into Ooui t, he may upon application bo restrained by au 
injunction of the Couit from felling, topping, or removing any 
timber or other trees or underwood from the promises, and also 
from making hiicks, tiles, or pipes thereon, and from com- 
mitting any waste, spoil or deteiloration thereof, (b) 

Tho beneficiary has a right to restrain his trustee “ irom 
commilting any contemplated or probable breach of trust.*’ (c) 
A is a tiusice of certain land, with power to sell the same and [)ay 
the proceeds to B and 0 equally. A is about to make an im- 
provident sale of land. B may sue on behalf of himself and U 
for an injunction to restrain A from making the sale, (d) oven 
though compensation in money would have afforded adequate 
relief, {e) 

A sale of lands will bo restrained on an interlocutory motion, 
where, although the conveyance is absolute on its face, there 
are probable grounds of belief that it was intended only as a 
mortgage. (/) 

The Court will restrain the sale of property upon an agree- 
ment made hy defendants which would be a violation of the 
duty of tho defendants to the plaintiff, (ff) And vexatious 
alienations pendente Ute will be rebtrained. (A) 

However large may be the powers of trustees under their 
trust-deed to introduce conditions limiting the title, and special 
conditions which have or are calculated to have, a depreciatory 
effect on the sale, they are bound to exercise them in a reason- 
able, and proper manner. They must not rashly and improvi- 
dently introduce a depreciatory condition, for which there is no 
necessity or justification, and the Court will at the suit of a 


Cmmitjor V. Mrode, 1 Sim. & Sfc., 381. 

Dame v, QoMinglum^ 8 Oh., 902. 

lUus. (&) to seo, 61, Indian Trusts Act (II of 1882h 

Act I of 1877, BOO. 54, lllus, (/), 

^yce’s Principles of Injunctions, p. 128. 

Mmm V. Joww, I Wils,, 2. 

T. 4 Dow.| 440. Fcmdhai v. L L. B., 

1 262. See Oto Act XVf o£ 1882, sea 402. 
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i]H 0 lestraiu the trustees and a purchaser from 

completing a sale made under such conditions* (?) So it 
will restuiiu the re-solliug of premises under ilie conditions of a 
prior sale, 'where the plaintiff has a right to specific porformanoe 
of a contract, treed from a liability, e, (/,, an easement attempted 
to be forced upon him by the vendor, (j) 

Where the owimr of several houses in a largo square in 
London, and of all tlio grounds forming the square, sold the 
garden in the middle of the square with a covenant that the pur- 
chaser and his absignees should use the land as a garden, and not 
build thereupon, the covenant was enforced by means of an in- 
junction against a subsequent purchaser with notice, who was 
proceeding to build upon the land, (k) Similarly a covenant 
not to build so as to obstruct a particular view, a river or sea 
view, wdll be enforced upon the broad principle that a party 
shall not be permitted to use the land in a manner inconsistent 
with the covenant made by his vendor, and with notice of which 
be purchased. {1) 

Where part of the subject-matter of contract is abstracted 
by the vendor pendente Ute) the Court will give relief ; e.g. where 
the vendor ponding a suit for specific performance cuts down and 
removes valuable Mahogny, Sal, Mangoe or other fruit-trees 
and ornamental timber, (w) 

The Court, in granting an ad injunction, will first sec 

that there is a hond fide contention between the parties, and then 
on which side, in the event of obtaining a successful result to the 
suit, will be the balance of inoonvenieuoe if the injunction do 
notissue, bearing in mind the principle of retaining immovable 
property in etatu q%io* (n) On these principles an injunction was 
granted to restrain the defendants from selling, alienating, 
or otherwise disposing’’ of certain houses, the subject of a suit, 

( i) I>imm V. Goldinghmh L.E,, 8 Ch., 902, 909. 

U) Mus$ 0 l V. Jlmiford^ L.B., 2 Iq,, 527. 

(k) TiAk V. Modm, 2 Phill, 774 

( i) Jag V, Eidmrdeon, 80 feeav., 508 ; German v, ChapmaUi L.E,, 7 
Oh, B,, 271. See also Collette Law of S. Kelief in India, p, 281. 

(m\ Bee MeUon v. Sridgee^ 2 Beav,, 244. Also sec. 492, Act XIT of 1882. 

( n) Gomm v, Oartert 1 Ind. Jur., N. S*# 411, See also Manmcihm jUmh 
V. Mamgee 18 w*R*i 80. 
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ui which the iilauitiff claiming thorn is luni iMop^ity umlci the 
will of his I ither souijlit to sot .isulo inoet'uUngs in cxecutioa 
tikeii by an ev'cntor (andei wliotu tho d<*h>nduits chimed) 
atier the death, hut beforo the giant of piulute of the will of 
the testator, and bv which inocecdiug . tho i>s'QOutor hud seizod 
ih(' houses in satist.ictioii of hi j own d‘ht, ami puichisod them 
him soil forfiiS^ifJttSOO.'-Thotlefcmhints, reprosontatives in title 
of tho executor, had contracted to sell tho property to ono 
Manikjoo Rustomjee for Es. 50,000. Mr. Justice Phoar in 
granting the injunction observed : — ‘‘ Hero, no doubt, there is 
a bond fide contest, and tho balance of inconvenience would bo 
decidedly on tho side of tho plaintiff should he succeed, if tho 
defendants arc noixeatrained from completing the convoyanco. 
This Older of tho Court would probably protect th6 defendants 
fiom any suit for specific porformanoo by Rustomjee.” (o) 

Where the purclmor of a coal mine sued to rescind the 
contract on the ground of fraud, but it was essential to its oxis- 
tonoe that tho mine should bo kept in a going state and tho 
purchaser was in possession, on the application of tho purchase!*, 
a receiver and manager was appointed pending tlie suit, tho 
costs thereof to abide tho result, (jb) 

Where an agreement was entered into by A for the sale of 
an estate to B, to bo completed and the purchase-money paid 
within fivo years, and interest half-yearly in tho meanwhile, 
with power to the vendor to re-pnter if the interest was in 
arrears for twenty-one days ; and 0 advanced money to B on a 
mori^ge of B’s interest, and A agreed verbally with 0 to 
extend the term for the payment of half-yearly interest ; and 
the interest being in arrears, so that A was entitlod to ro-enter 
under the agreement with B, but not under that with 0, A had 
re-entered. A receiver was appointed on the application of 0. (</) 

& ) Cform V. Qwrter md othm, I Ini Jur., N. S., at p. 412. 

) mis V. Smid, I^., ao la., 373. gee see. 44, Aot I of 1877. 
jo ) . Damm v. i Beav. 801, See also Jcynarain Cfeeree v, A'S«6- 
4 W. 1., If is, 1 5 Momohind Bmi v. IcMmyte JDimi, 
13W.K.,60. (PBBAS&ajACKSO^ J.J.) 
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PREFACE. 


Ti is iMther strango thai ttere is no srork on the Law and 
Practice relating to Vendors and Purchasers of Immovable 
Property in India. This, however, may bo accounted for by the 
fact that many in the profession have no time to spare and few 
w'ill take the tronblo to collect the precedents into one point of 
view from “ the wilderness of single instances” — ^the Case-law 
of India. 

The plan and purpose of the treatise is to fill up this gap 
among the text-books on Indian Law. It is not meant to he 
anything more ihan a compilation for those who want to have 
a gonoral insight into the Principles of the Law of Eeal Pro- 
perty so far as they concern tho law and practice relating to 
Vendors and Purchasers. The auidior’s principal aim has been 
to produce such a practical book as may be of use to law stu- 
dents and noviciates in tho profession as well as to land-owners, 
o.'ipib'ilists and managers of zamindSrries, who have constantly 
to deal in the sale, purchase or mortgage of estates and in- 
tero-sts in immovable property. To obviate errors and 
imperfections in tho exposition of the principles of the law on 
the subject, tho author has used the ipscssima verha of the yari- 
ous learned judges who decided the cases to which reference is 
made, and has further given abstracts of a few of the loading 
English cases on conveyancing and qnity for the conveniense 
of readers. In addition to Indian cases, some decisions hy the 
Prity Council and tho House of Lords have beeu given to en- 
able the reader to realise the extent to which tho principles of 
English law and equity have been applied and adopted in tho 
dstenninarion of Indian cases. 

The comprehensive genius of Mr. Whitley Stokes has com- 
pressed the Law as to Sales of Immovable Property within 
the compass of nine or ten seotions of the Transfer of Property 
Aoh 1881 However invaluable the tseciione may h» as 
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aulhoritatiw enuncuitious of somo li*t> i! pniu'ipio-. <i j -v 
constitute the whole law on thc'^uhjoct ; !i it| piMt-iii-i! < >»!i. lit 'n 
in Court and Ohiimhoi’ will *.liow ilti' tVa^a'in iii ti'> r'.ir.n'ti'i- ui” 
the eiriotmout. The nmiu pnnhin'ii oflh' hui‘i( u 
referred to or enibodie I in the loxr, while a n'pr'n <>t iln* w’loh, 
Act with the author's annotations has heen <tdi|"d .iii .ijfn T'. 

For the oinir.sions and i'lTois in the eseenlioii. lli< wilier 
throws hiuisoli' upon theeaudoiir of the le.irned ,iud liheiMl 
profession to -which he htis tlie honour to lielonji.'* Tin* sui>j» *-( 
was an extensive ono, and reipiiivd far tfrealer talents thin the 
author can hiy claim to, to treat it in an c-xiuiuslive nianuer ; 
hut if he shall have siiccooded ill diduo jusiiee to the superior 
abilities of the eminent Indian Judj^ow whoso n!iu\«» a[i!ioar al- 
most in every page, ho shall in some tnoasure have attained the 
object of his wishes. Whethor llu' author is docoivisd in Ills <ix- 
poctations as to the utility and iienossity of Huch a work or as 
to his own capacity in iiudortakiug it, he nuisl. louvo the iitijutr- 
tial public to judge ; l)ut in submitting it for the indulgent 
support of lawyers and laymen, the reader need hardly be a.s- 
suved that the author has boon tictuiiled by a sincf're desire ihat 
it may prove useful to both, and lluit whittover its dofeets and 
demerits may bo, neither tiuie nor trouble lias been spared to 
make the book as coinploto in its kind as the present state of 
Indian case-law allowed. 

The writer’s obligations to vurioos authors for tissisitince 
derived from their labours are acknowledged in the foot-nofos. 
The reader’s attention is drawn to the head-notes of every page. 
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